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A.1 Introduction

Reforms to the FLA introduced in 2006 by

the Family Law Amendment (Shared Parental
Responsibility) Act 2006 (Cth) (Amendment Act’),
were described by the then Attorney-General as

‘the most significant changes to the FLA since its
inception’ (Ruddock, 2005). The package of reforms,
which included the s.60I provisions, are arguably the
most controversial changes to the family law system
in Australia, generating extensive literature and
triggering further legislative reform six years later.

Three aspects of the suite of changes have received
particular attention in the literature: (a) the strong
emphasis on ‘shared parenting’; (b) the introduction
of mandatory family dispute resolution (FDR) as

a pre-condition to initiating court proceedings in
parenting matters; and (c) the way these and other
provisions have played out in the handling of matters
involving allegations of family violence and child abuse.

There is a growing body of evidence in Australia
regarding the combined effect of the reforms on
families requiring assistance to resolve disputes
over the care of children, emerging primarily from
government-commissioned evaluations. However,
there has been little empirical research on the
certification process at the core of the s.60I
provisions. Given that the s. 60l provisions are
embedded within the broader family law system
changes, this literature review explores the context
and specifications of the certificates. It also seeks
to identify the intended benefits and critiques of
the s.60I provisions, followed by an examination
of the empirical evidence of the impacts of such
provisions on families and the system more broadly.
Where applicable, the review draws on lessons

learnt from pre-litigation compliance regimes

in overseas jurisdictions in an effort to enhance
understanding of how different policies impact on
families and the family law system more broadly.

A.2 Background

The increasing use of pre-litigation dispute resolution
requirements in Australia and overseas jurisdictions
stems from widespread dissatisfaction with litigation
as a pathway to resolution. Court processes, both

in Australia and abroad, have been characterised

as too expensive, slow, unequal, uncertain,
incomprehensible, fragmented and adversarial
(Sourdin, 2012¢, p. 21). The critique of the adversarial
nature of litigation is of particular relevance to

family disputes over children, where it is asserted
that acrimony generated in litigation does little to
promote cooperative parenting after separation. It is
well-documented that entrenched parental acrimony
can be harmful to children (Amato & Keith, 1991).

A House of Representatives inquiry into
post-separation parenting arrangements initiated

by the Howard Government in 2003 provided the
impetus for the 2006 reforms (Parliament of the
Commonwealth of Australia, 2003). In its final report,
the Standing Committee on Family and Community
Affairs recommended that mandatory mediation

in parenting matters be introduced to limit the
involvement of courts to the more difficult cases,
namely those involving entrenched conflict, family
violence, substance abuse or child abuse (House of
Representatives, 2003, p. 63). By encouraging
parties to resolve child-related matters prior to
accessing courts, the s.60l reforms were intended
to ‘help people in resolving family relationship issues
outside of the court system, which is costly and

can lead to entrenched conflict’.?® These objectives
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were closely bound up with broader objectives of
the Amendment, including:

...ensuring that children have a right to
have a meaningful relationship with both
their parents and that parents continue
to share responsibility for their children
after they separate. The amendments
also reinforce the primary importance
of the object of ensuring that children
live in an environment where they are
safe from violence or abuse.?®

Though controversial, mandatory alternative
dispute resolution (ADR) requirements in the 2006
reforms had precedent both in other areas of
Australian civil law and in the family law tradition
itself. In Australia, mandatory ADR is prescribed

in provisions, for example, of the Native Title Act
1993 (Cth), the Administrative Appeals Tribunal
Act 1975 (Cth), and the Civil Procedure Act 2005
(NSW). Some state supreme courts in Australia
have statutory power to refer litigants to mediation,
with or without the parties’ consent.2 Mediation
and other ADR modalities have been available as
alternatives to litigation in family law disputes for
many years. There were a number of legislative and
procedural mechanisms in place prior to the 2006
reforms that sought to promote consensus between
parties following family breakdown, including both
voluntary and compulsory conciliation counselling
for children’s matters (Gribben, 2001). Now, the
family dispute area constitutes by far the largest
pre-litigation scheme that mandates attendance

in a dispute resolution process in Australia
(Sourdin, 2012c, p. 13).

This trend in Australia has been characterised as
governance that has moved from the promotion of
FDR to the active encouragement of FDR, and more
recently, to mandating involvement in the process
(Bickerdike, 2007). The following sections situate
s.60I processes in the international context and
outline the specific provisions of the legislation, prior
to engaging in a discussion of the relevant benefits
and critiques posed in the literature.

A.2.1 Situating section 60l certificates
in the international context

The introduction of the s.60l provisions is part of a
growing trend in Australia and overseas to mandate
ADR as a procedural requirement in a range of legal
and quasi-judicial contexts (Sourdin, 2012b; Carson,
Fehlberg, & Millward, 2013). Such mechanisms most
commonly operate in administrative law contexts
and non-family related civil law disputes. However,
where mandatory ADR has been applied in family
law, there is considerable variety between and within
countries in the rationale for enacting the provisions,
the processes through which parties arrive at ADR,
the types of ADR available, and the impacts on
families and the broader legal systems.

In England and Wales, mandatory ADR provisions
were introduced as part of the UK Family Law Act
1996 that provided for ‘no fault’ divorce. The hope
was that such measures would save salvageable
marriages and provide constructive help for those
that were not (Gribben, 2001, p. 2). From 2000
onwards, recipients of legal aid seeking divorce
are required to meet with mediators to determine
eligibility for mediation prior to commencing legal
action (Barlow, Hunter, Smithson, & Ewing, 2014).
Further, all divorce applicants were required first to
attend an information meeting on the implications
of divorce and the processes involved. Since
2011, there was an increased ‘expectation’ that
all parties would attend a Mediation Information
and Assessment Meeting (MIAM) prior to making
application to the court, though in practice these
can be completed individually or jointly. In 2012,
this became a requirement, with all parties then
required to present a certificate from a mediator
(Bloch, McLeod, & Toombs, 2014).

In the United States, mandatory ADR appears to
have been introduced largely as an expediency

and cost-cutting measure. Since first introduced

in California in 1980, the United States has been

at the forefront of mandating ADR in family law
matters. However, there is a large degree of variation
between states: mediation is codified in some
states, implemented via state-wide administrative
rules in others, and is county-specific in some.?%
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Mandatory mediation for all separating married
couples with children under the age of 16 years was
introduced in Norway in 1991. These amendments
to the Marriage Act?°® made attendance at mediation
a pre-condition to being granted legal separation
and to initiating court proceedings. In 2004, the
scheme was extended to unmarried couples, linking
participation in mediation with access to welfare
support (Tjersland, Gulbrandsen, & Haavind, 2015).
Mediation services are provided primarily by a
network of government-funded, community-based
centres called Family Guidance Offices. Up to seven
sessions are provided free of charge, with only the
first meeting compulsory. Those parents who fail

to reach agreement in mediation have the option of
proceeding to traditional litigation, or participation
in a further, court-based dispute resolution

service. The Norwegian system shares some of the
characteristics of the Australian regime, the primary
difference being that all separating parents are
induced to attend, not just those seeking to litigate
(Tjersland et al., 2015).

Schemes can involve blanket referrals to mediation
as a pre-condition to accessing courts or may only
be applicable to some disputants, such as recipients
of legal aid in the UK context. In other schemes,
referrals can be at the discretion of judicial officers.
Some involve referral by courts to court-annexed
dispute resolution services, common in the United
States, while others, as in Australia and the UK,
involve self- or lawyer-referral to community-based
services. Some schemes require attendance

at information and assessment sessions only

(e.g., MIAM in England), while others mandate
engagement in the mediation process. Engagement
is assessed by varying standards: some require

a demonstration of ‘genuine effort’ or ‘good faith’
engagement, while others simply require parties

to attest to the steps taken to attempt to resolve
the dispute.

More fundamentally, the Australian system is
distinguished by its emphasis on community-based
services (Parkinson, 2015). The establishment

and accessibility of free, or heavily subsidised

FDR services (e.g., Family Relationship Centres)

in Australia is similar to those of Norway, while both

contrast to the United States, where a court-centric
approach is more commonly used (Parkinson, 2015).

While there is insight to be gleaned from overseas
processes, understanding the broader social,
cultural and political context is likely vital to the
successful implementation of policy. For example,
in England and Wales, ADR modalities that failed
to account for participants’ ethnic diversity and
histories of family violence were found inappropriate
and unsatisfactory (Gribben, 2001). This insight is
explored in 2.4.2 and Table 2.6 in the context of
Australia, examining the ways in which Aboriginal
and Torres Strait Islanders and migrants have been
affected by the FLA provisions.

Where possible, this review compares and contrasts
the primary characteristics of Australia’s s. 60l
certification process to similar processes legislated
in overseas jurisdictions. (Appendix B contains

a summary table of these characteristics from
some jurisdictions in the United States, the United
Kingdom, and Norway.) Comparing and contrasting
other countries’ approaches to implementing ADR
in family law matters can help to identify gaps and
best practices in the Australian context. To that
end, this literature review draws on the international
literature to illustrate the ways in which the design
and implementation of diverse schemes can impact
on the families they are intended to assist, the
practitioners and judicial officers who administer
them, and the legal systems in which they operate.

A.2.2 Section 60l provisions

As noted earlier, Section 60I(7) of the FLA

provides that a court cannot hear an application

for a parenting order unless the application

is accompanied by a certificate from an FDR
practitioner (FDRP). Participants, not courts, receive
the certificates from FDRPs, and participants are
required to file these certificates with the court when
applying for an order under Part VIl of the FLA.

In issuing a certificate there is no requirement or
scope for FDRPs to record their reasons for the
decision as part of the certificate or as a separate
communication to the court.
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The following section provides an overview of the key
characteristics of the s.60I certificate provisions: FDR
as a pre-condition to litigation, the ‘genuine effort’
requirement, attendance, the ‘appropriateness’,

the application to parenting disputes only, and the
types of dispute resolution services that qualify
under the scheme. The last subsection provides

an overview of the available exemptions in which
applicants do not require certificates and compares
these to international practice.

Pre-condition to litigation

Attendance at FDR in parenting matters is mandatory
only for those separating couples seeking to litigate
their dispute. This policy is in contrast to other
jurisdictions, such as Norway, where all separating
couples with children are required to attend FDR
services, even if they were never married.

Where no exceptions apply, a s.60I certificate is a
pre-condition to initiating proceedings pertaining
to children’s matters in the family courts. One of
two documents must be filed with an application
to initiate proceedings - a certificate from a family
dispute resolution practitioner (FDRP) attesting

to their compliance or non-compliance with the
requirement (outlined in s.60I(8) of the FLA), or an
affidavit setting out the grounds on which the
exemption for the requirement is sought. As such,
the scheme established under s. 60l of the FLA
has been referred to as ‘categorical’ rather than
‘discretionary’ referral to FDR (Sander 2007; see also
Quek, 2009). However, judges retain the discretion
to refer parties to FDR notwithstanding the issuing
of a certificate, or an application under one of the
exceptions to be exempt from the requirement.

Genuine effort

Making a ‘genuine effort’ is seen as the primary
gateway to accessing courts in applications
under Part VIl of the FLA (Kaspiew et al.,

2010). Sections. 60I(8)(b) and (c) allow for FDRPs
to issue two categories of certificates relating

to genuine effort: one attesting to the FDRP’s
determination that ‘all attendees made a genuine
effort to resolve the issue or issues’ and the other
attesting to a determination that a party or parties
had not made a genuine effort to resolve the issue
or issues.

According to the National Alternative Dispute
Resolution Advisory Council (NADRAC), attaching
the requirement of ‘genuine effort’ or ‘good faith’
allows for the rule of law and the public interest in
the administration of justice to be better served
(NADRAC, 2011). NADRAC also views potential
benefits to both participants and practitioners as
‘genuine effort’ serves ‘not as an enforcement tool
but as a statement of expectations through which
the FDRP can set out the ground rules for the
dispute resolution and, where necessary, gently
remind participants of conduct expected of them’
(NADRAC, 2011, p. 96).

However, others note negative implications of the
‘genuine effort’ certification process. For example,

a court may order parties to further FDR or costs,
the latter being of particular relevance to a certificate
attesting to ‘genuine effort’. As such, although a

‘no genuine effort’ certificate ostensibly allows
parties to initiate court action, it is also evident that
parties and their lawyers would prefer to avoid being
assessed as having not made a ‘genuine effort’
(Astor, 2010). There is also concern that receiving

a certificate of no genuine effort may deter people
from trying FDR at a later stage, and have negative
repercussions for the practice of ADR more broadly
(Astor, 2008).

Commentators have also raised a number

of concerns associated with assessing the

conduct of parties involved in FDR. In addition to
concerns about the impacts on the neutrality and
independence of FDRPs (see 3.3; 6.2), and issues
related to the confidentiality of the process, there is
also discussion in the literature of the complexity of
application of the standard in everyday practice. It is
clear from submissions made to the NADRAC review
that some practitioners find the genuine effort
requirement in s. 601 unworkable, described as an
‘impossible task’ placing ‘an unwieldy and difficult
burden on practitioners’ and as a consequence,

the benchmark for determining ‘genuine effort’ has
been kept low (NADRAC, 2011, p. 95). This supports
anecdotal reports by Astor (2010) that the difficulty
of making an assessment has made practitioners
reluctant to issue a certificate on that basis to the
extent that some practitioners have never issued a
genuine effort certificate.
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FDRPs recognise that making a genuine effort

to resolve a dispute may be more an issue of
capacity rather than will or motivation. Some FDRPs
appreciate that certain clients are dealing with
complex issues during a tumultuous phase of their
lives, which may cause them to determine ‘that

any attempt, even simply to attend family dispute
resolution, constitutes a genuine effort’ (Astor, 2010,
p. 63). This attitude may have even more relevance
since the reforms have widened the FDR net to
incorporate parents who are not necessarily there
by choice.

Some FDRPs also view genuine effort certificates as
‘punitive, harsh and unhelpful’ in what is supposed
to be a supportive process, while others question
why such an assessment is required when the
perception is that courts treat the certificates as
little more than a ‘leave pass’ to litigation (NADRAC,
2011, p. 95).

For other commentators, however, the underlying
problem is the legislation itself, which is seen to
provide little guidance for FDRPs to exercise their
capacity to assess genuine effort. The following
section explains the controversy of defining genuine
effort and how analogous concepts have been
invoked to try to enhance understanding of the
requirement.

Defining ‘genuine effort’

The literature stresses the need for clarity about the
meaning of the phrase ‘genuine effort’ to ensure
consistency in FDRP approaches, and therefore
fairness to participants in the way the provisions
are administered. Yet the FLA does not provide a
definition of ‘genuine effort’ and there is no case
law directly relevant to use of the term in the FDR
context. The phrase ‘genuine effort’ appears in
other contexts within the FLA, and again in the
FDRP Regulations, but neither has been judicially
interpreted (Astor, 2008).2%

Given the lack of legislative and judicial guidance,
soon after the reforms, commentators and
practitioners considered that there was a need
for practice guidelines, training, protocols and
tools to assist FDRPs in implementing this part of
the regime, and thereby to promote consistency

(Astor, 2008). This was seen to be of particular
importance given the diversity of FDRP services
available in Australia, including varying approaches
to practice, qualifications of practitioners,
geographic location, types of organisation providing
the service, and the service delivery models adopted
(Astor, 2008). For example, behaviour suggesting
failure to make a genuine effort in a time-limited
legal aid conference may be more likely to attract a
certificate than similar behaviour occurring in more
time-intensive therapeutic processes (Astor, 2008,
p. 6). Greater clarity and consistency are also
necessary to prevent ‘forum shopping’, to avoid
challenges to certification decisions, and to inform
parties what is expected of them (Astor, 2010, 62).
Altobelli (2006) also argues that lack of consistency
risks damaging the reputation of FDR as a
legislative scheme.

A ‘Fact Sheet’?%® for FDRPs provided by the
Australian Government Attorney-General’s
Department includes some instruction on how
an assessment of effort is to be approached:

‘Genuine effort’ should be given its ordinary
meaning in the context of Part VIl of the
Family Law Act which deals with children.

A genuine effort involves a real, honest
exertion or attempt. It must be more

than a superficial or token effort, or one
that is false, or is pretence. The effort
should be one that is realistically directed
at resolving the issues that are the
subject of the application to a court.

The question about whether a genuine
effort has been made to resolve
issues in a particular case will depend
on the circumstances of the case.

It is a matter for the professional
judgement of an FDR practitioner.

Whether the issue in dispute is resolved
or not will not necessarily be because one
or more people did not make a genuine
effort. There may be valid reasons why
people have differing views on an issue.
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While useful as an indication of the Department’s
view of what standards should be applied in issuing
certificates relating to genuine effort, this resource
cannot be relied on by FDRPs as an authoritative
determination. Similarly, as with AAT case law,
neither does it advance understanding greatly,
given the use of similarly subjective terms such as
‘real’ and ‘honest’, and reference to the ‘ordinary
meaning’ of genuine effort (Astor, 2008). Astor (2008)
recommended that a definition of ‘genuine effort’ be
developed based on the behaviour of the parties,
rather than requiring a subjective assessment.

Other interpretations of ‘genuine effort’

The requirement for disputants to demonstrate a
bona fide attempt to resolve issues prior to initiating
court action exists in other areas of Australian civil
law has been identified as a potential source of
guidance in interpreting ‘genuine effort’.

Section 134 of the Migration Act 1958 (Cth) requires
demonstration of ‘genuine effort’ in determinations
relating to the cancellation of business visas.
However, this case law has been seen to have little
to contribute given the very different context in
which the term applies, the varying ways in which
genuine effort is determined depending on the
specific facts of each case,?® and the similarly
subjective language used to characterise genuine
effort. For example, some judges have called for a
degree of effort that is ‘beyond that which is purely
superficial or token’?'®and another that the term
should be given its ordinary meaning (i.e., requiring a
‘real and sincere endeavour or strenuous attempt’)?"
(Altobelli, 2006; Astor, 2008; NADRAC, 2011).

‘Genuine steps’

At the federal level, there is a requirement for some
civil litigants to file ‘genuine steps’ statements prior
to commencing legal action pursuant to Section 4
of the Civil Dispute Resolution Act 2011 (Cth). In the
development of the ‘genuine steps’ requirement,

a NADRAC (2009) publication advances the
concept ‘genuine steps’ over the ‘genuine effort’
nomenclature.

... NADRAC considers that the reference
to ‘effort’ is a much more subjective
concept. It may be misinterpreted as
applying a standard of conduct to some
ADR processes that is inappropriate,
particularly in confidential interest-based
processes. (NADRAC, 2009, p. 31)

Section 4 (1)(a)-(g) of the Act lists specific examples
of steps that constitute ‘genuine steps’ towards
resolving a dispute out of court. Some examples
likely have little relevance for parenting orders

(e.g., Section 4(1)(a) notifying the other party of the
issue and offering to discuss the issue with them).
Of more relevance, Section 4(1)(d) implores the party
to ‘consider’ engaging the help of a third party to
facilitate the process, and specifically references
ADR as one such mechanism. Given that the
language of Section 4 calls only for consideration of
ADR, and the very different contexts of the disputes
at issue, the ‘genuine steps’ formulation adds little
to the interpretation of genuine effort. The concrete
examples of ‘genuine steps’ provided in the
legislation, however, may provide a basis for future
judiciary efforts to enhance understanding of the
genuine effort requirement.

‘Good faith’

It has been suggested that guidance on the meaning
of ‘genuine effort’ might come from consideration of
the 'good faith’ standard, a more common concept
used in contract law and some family law jurisdictions
overseas Where mediation is mandated (e.g., the
United States?'?) (Altobelli, 2006; Sourdin, 2012c).

Astor (2008) points to the Native Title case Western
Australia v. Taylor (Njamal People) as the most-cited
definition of ‘good faith’ in which the court listed
indicia of bad faith. However, Astor (2008) finds

little relevance of these indicia for the family context
and believes the concept imports a requirement of
reasonableness, which has the potential to create
further uncertainty about meaning, particularly when
it has been invoked in commercial disputes.

That this body of knowledge itself contains
inconsistencies is perhaps sufficient reason not
to invoke the good faith paradigm to enhance
understanding of genuine effort. It has also been
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emphasised that standards of behaviour vary

in different contexts — for example, adversarial
behaviours are more acceptable in an industrial
relations context than in the context of family
law (Sourdin, 2012b). Also, the requirement to
demonstrate ‘good faith’ or ‘genuine effort’

in the specific context of FDR could be seen

as problematic given the confidentiality of the
process, the inadmissibility of statements made
by participants, and the particular obligations of
practitioners within the process.

Overall, caution should be exercised when using
similar concepts to aid in the interpretation of
genuine effort, as the terms have been developed
in different legislative contexts and can be similarly
problematic in their own interpretations.

Attendance

If an individual does not attend FDR, an FDRP may
issue one of two categories of certificates. The first
is a certificate stating that the person did not attend
due to the other party’s refusal or failure to attend,
provided for in s.60I1(8)(a).

The AGD urges practitioners to consider whether
financial circumstances may have contributed

to a party’s inability to attend when determining

if a non-attendance certificate is appropriate
(AGD, 2012). Failure to do so may result in further
financial hardship for the non-attending party, as s
117 permits the court to consider the category of
certificate issued when assigning court costs.

As there is no singular or centralised FDR entity,
there also exists the potential for multiple certificates
of non-attendance (or any other) to be issued for
each party from different FDRPs (AGD, 2012).

There is no provision in s.60I barring the issuance

of more than one certificate for the same dispute,

an omission which effectively allows a person to
acquire a further certificate(s) from a different FDRP
if the individual is unhappy with the certificate issued
(AGD, 2012).

If an FDRP has no information that will enable
them to make contact with a person involved in
a dispute, s.60I does not provide for a certificate
(AGD, 2012) nor offer guidance as to how FDRPs

should proceed. The Fact Sheet provided by the
AGD advises that if the opposing party cannot be
contacted, an individual ‘can make an application
to the court relying on the exception that one or
more of the people to the proceeding is unable to
participate effectively’.?'®

The second certificate, provided in s.60I(8)(aa),
may be issued if an individual does not attend
based on an FDRP’s determination that the matter
is inappropriate for FDR. Factors considered when
making determinations of ‘appropriateness’ are
discussed next.

‘Appropriateness’ for FDR

FDRPs are charged with determining the suitability
of an issue for FDR prior to commencement of
services (Family Law Regulations, 2008). If the
determination of inappropriateness for FDR is made
before services begin, an individual is not required
to attend and is issued a s. 60I(8)(aa) certificate. If
an FDRP determines a matter is inappropriate for
FDR after the individual has attended one or more
sessions, a s.60I(8)(d) certificate should be issued
that acknowledges the individual’s attendance and
reflects the FDRP’s determination that it would not
be appropriate to continue the FDR process. FDRPs
are not required to speak to all parties to the dispute
prior to determining an issue is inappropriate for
FDR (AGD, 2012).

FDR is considered appropriate when any party
to a dispute can ‘negotiate freely’ (Family Law
Regulations, 2008). According to the Family Law
Regulations (FLR) 2008, FDRPs must consider
whether any of the following six factors may have
affected an individual’s ability to negotiate freely:

a. a history of family violence (if any) among the
parties;

the likely safety of the parties;

the equality of bargaining power among the parties;

the risk that a child may suffer abuse;

® a o T

the emotional, psychological and physical health
of the parties;

f. any other matter that the family dispute resolution
practitioner considers relevant to the proposed
family dispute resolution. (FLR, 2008, Part 7(25)(2))
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Similar considerations are exercised in international
practice. Qualitative research from England revealed
that dominant males showed a preference for
mediation over solicitor negotiations, ostensibly
due to the perceived ability to continue to exert
control over their former partner in face-to-face
negotiations; in those cases, mediators can rely on
a similar ‘inappropriate for mediation’ provision to
screen out these participants (Barlow et al., 2014).
(The potential for gender bias in FDR is discussed
further below.)

While the list of considerations outlined in the FLR
is useful, the factors are, of course, subject to the
interpretation and judgment of the individual FDRP.
However, literature on FDRPS’ interpretations of
‘appropriateness’ is scarce.

Parenting disputes only

The provisions requiring attendance at FDR apply

to disputes over children only, although parents are
encouraged to resolve any other issues in dispute

in mediation as well. In a recent report on access to
justice, the Productivity Commission recommended
that the requirement be extended to include property
and financial matters (Recommendation 24.5,
Productivity Commission, 2014, p. 70), an action that
had previously been flagged by government.?

Dispute resolution processes
FDR is defined broadly in the FLA as

a process (other than a judicial process):

(@) in which a family dispute resolution
practitioner helps people affected,
or likely to be affected, by separation
or divorce to resolve some or all of
their disputes with each other; and

(b) in which the practitioner is
independent of all of the parties
involved in the process.

Thus the Act does not refer to any specific form of
dispute resolution process.

Mediation is the process most commonly used in this
context, defined by NADRAC (1997, p. 34) as one

...in which the parties to a dispute, with
the assistance of a neutral third party
(the mediator), identify the disputed
issues, develop options, consider
alternatives and endeavour to reach an
agreement. The mediator has no advisory
or determinative role in regard to the
content of the dispute or the outcome
of its resolution, but may advise on or
determine the process of mediation
whereby resolution is attempted.

There are a number of variations on this process
used in the family law context, with legally-assisted
mediation, commonly provided by Legal Aid
Commissions (LACs), being the main alternative
offered. Other forms of dispute resolution modalities
such as arbitration and collaborative processes are
not within the scope of the s. 60l scheme.?®

FDR services provided are not court-annexed, but
are provided by a range of community-based and
other external agencies. The legislative provisions
were accompanied by system changes and greater
investment in the sector, with the establishment

of 65 Family Relationship Centres (FRCs) in urban
and regional centres. There are benefits for clients
attending FRCs: they are largely free*'® and easily
accessible. They also offer facilitated (‘warm’)
referrals to other useful services for families. FRCs
are government-funded, but NGO-operated,

with approximately one centre for every 300,000
residents, and located in all the major population
centres and regions (Parkinson, 2013). The Centres
provide education, support, and counselling to
parents going through separation.

Variations of the model of assisted negotiation have
been developed and provided either as: distinct
modalities (e.g., arbitration, conciliation, legally-
assisted mediation, collaborative processes, and
child-inclusive practices); specialist approaches
(e.g., the Parenting Orders Program, or Coordinated
Family Dispute Resolution?); or as modified
components within the process in matters involving
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allegations of violence (e.g., shuttle mediation?'8). In
addition, LACs can provide ‘legally-assisted FDR’
under a grant of legal assistance, and some FRCs
work in partnership with LACs and Community Legal
Centres (CLCs). The Legal Assistance Partnership
Program was introduced in 2009 - this was a pilot
program for the development of partnerships
between FRCs and legal service providers to assist
FRC clients undertaking FDR. An evaluation of

the program had positive findings, despite limited
uptake (Moloney et al., 2011). Lawyer-assisted
mediation and therapeutic processes have

been identified as processes that provide useful
alternatives to litigation for high-conflict matters
(Qu et al., 2014).

The United States has been distinguished from
Australia as having a wider range of dispute
resolution models that are more facilitative and
more directive. These include more rigorous ‘triage’
processes to ensure parties are referred to the
appropriate services (Lande, 2012). Qualitative
research conducted by Carson and colleagues
(2013) found that solicitors might refer some clients
to FDR in an effort to reduce their financial burden
and to encourage settlement. However, over half
of the participants in that study relied on both FDR
and legal services.

Exceptions

An application to court can be made without a
certificate if the parties are applying under an
exception provided in s.601(9)(b)(i)—(iv). Exceptions
include cases where there is urgency, family
violence, child abuse, or the risk of either occurring.

While most jurisdictions reviewed included a similar
exemption for instances of family violence, some
schemes provide broader exemption categories

that account for practical difficulties that may be
experienced by applicants. In the United States

there is a range of grounds on which parties can be
exempt from participation in mediation, including
where parties show ‘good cause’ or ‘undue hardship’,
in ‘extraordinary cases’, or where the parties reside
too far from a mediation service. In England and
Wales, exemptions were similarly largely contingent
on practicality. Exemptions applied to instances in
which there was no mediator in the area, an applicant
had a disability that would prevent attendance, or if
an applicant’s partner lived more than two hours from
a service (Gribben, 2001, p. 4).

However, as stated previously, schemes in the

USA vary from state to state, with California, for
example, not allowing for any exemptions from

the requirement to mediate, including matters
involving family violence. Rather, the scheme in that
state aims to accommodate all cases by providing
modified processes appropriate to the specific
circumstances of each family.

A.3 Arguments for mandatory FDR

The growing trend of mandating ADR processes
presupposes benefits associated with the

process itself. Although dissension?'® persists,

the benefits and utility of mediation as a dispute
resolution mechanism, when compared to litigation,
have been noted in the literature (Quek, 2009).
Benefits identified include a quicker and cheaper
process that is more accessible than litigation,

and an opportunity for parties to alter process
arrangements in accordance with the specificities of
their situation. Even when matters are not resolved
in mediation, involvement in the process can help
parties to narrow the issues in dispute. Consensual
processes aim to model constructive approaches
to conflict, helping to equip the parties with the
skills necessary to resolve the dispute outside

the process and to better handle future disputes
(Kaspiew et al., 2009; Sourdin, 2012c; Sourdin &
Matruglio, 2002).

There are also arguments that mandatory FDR is

in the best interests of the child and the parents.
Mediation can be a particularly beneficial process
in the context of disputes between separated
parents over the care of their children, where an
ongoing relationship, with a degree of cooperation
and communication, is considered optimal for
children’s wellbeing. Non-adversarial approaches to
resolving disputes are likely to be less acrimonious
and therefore have the potential to preserve, or at
least not to destroy, the relationship between the
disputants. Parenting disagreements have been
characterised as disputes that raise relational rather
than legal issues, and for most separating parents
a therapeutic intervention is preferable to litigation
(Marlow, 1985; see also Smyth & Moloney, 2003).
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Others (e.g., Sourdin, 2012b) have noted the ability
for FDR to foster greater collaboration in the
system among both disputants and practitioners
working in the family law space. The introduction of
compulsory ADR has been justified on the basis of
improving rates of involvement where there is low
awareness and/or uptake of conciliatory processes,
and by the claim that mandating the process helps
to ‘create a normative environment and sponsor
more collaborative engagement in ADR’ (Sourdin,
2012b, p. 29). However, others take the view that
mandated mediation in any context should be
viewed as a ‘temporary expedient’ (Sander, 2007,
p. 16); that there should be a compelling reason

to introduce it and that it should only be in place
while those reasons persist. The argument is that
ADR should not continue to be mandated where a
culture of conciliatory dispute resolution becomes
established (see Quek, 2009, fn. 25, p. 484).

Another more prevalent and compelling reason
for governments to introduce such schemes is to
reduce court lists, thereby improving efficiencies
and minimising cost.?2

A.4 Arguments against
mandatory FDR

Mandating mediation in any context, and in

family law disputes in particular, is contested on

a number of grounds. Among the more serious is
the argument that making access to the courts
conditional on attendance at mediation, and setting
standards on the nature of parties’ engagement
with the process, violates the fundamental rights

of the disputants to have their dispute handled in
the forum of their choosing (Parker, 2014; see also
Quek, 2009, p. 498). Other fundamental critiques
include that mandating mediation is antithetical to
the fundamental principles underscoring mediation,
that it can pose particular risks to victims of

family violence, and that the perceived benefits

of mandatory FDR (reduced costs and enhanced
efficiencies) are overstated.

The following section addresses these critiques
individually, drawing on international literature to
guide the debate and provide additional context
to complex issues.

A.4.1 A barrier to accessing courts?

Some opponents of s.60l argue that the
certifications constitute a barrier to accessing justice
that violates their fundamental rights (Parker, 2014;
see also Quek, 2009, p. 498). This was the view

of the court in the English case of Halsey v. Milton
Keyes Gen. Hosp. (2004), where it was held that to
compel truly unwilling parties to ADR infringed their
rights under Article 6 of the European Convention

on Human Rights.

Requirements to attend FDR in the Australian
context, and the discretionary power of the courts
under the FLA to order parties back to FDR
notwithstanding the issuing of a certificate, have
also been criticised as causing delay and additional
cost in matters where consensual resolution was
never likely to occur (Sourdin, 2012c, p. 23). Other
commentators have argued that justice does not
only reside in the courts, and that access to the
courts is not denied by attendance requirements
but simply deferred (Sourdin, 2012a; Quek, 2009).
A recent inquiry by the Productivity Commission
(PC) concluded that mandating attendance at
services offering FDR models which have limited
capacity to meet the needs of those families with
multiple and complex needs is where the equity
and access to justice issue arises (Productivity
Commission, 2014).

Boyarin (2012) has also observed that, unlike in the
United States where a multi-stage, triaged system is
implemented, there are limited options in Australia
for those parties who are screened out of mediation.
In addition, concerns have been raised about
limited access to legal avenues that may potentially
cause parties to agree to unfair, inappropriate and
potentially unsafe care arrangements for children
(Boyarin, 2012).

A.4.2 Is mandatory FDR counter to the
core principles of mediation?

A further critique of mandatory FDR is that it is
fundamentally opposed to the core principles of
mediation: neutrality, and voluntary participation
(Polak, 2009). Polak (2009) has staunchly challenged
the ‘moral legitimacy’ of FDR given the increasing
pressure on mediators to conform to standardised
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procedures that threaten the exercise of these two
central tenets of mediation.

The next section addresses those principles and the
implications of mandatory FDR for the participants,
the practitioners, and the practice of mediation
generally.

Neutrality

Neutrality is not an absolute concept in the practice
of mediation but treated flexibly by mediators due
to different ADR modalities, organisational policies,
individual practices and circumstances relevant to
the particular dispute (Astor, 2007; Polak, 2009).
Astor (2007) identified four elements of neutrality
for mediators, namely that a mediator should: (a)

be in control of the process but not the outcome

of mediation; (b) not exercise favouritism towards
one disputant over another; (c) not be influenced by
financial or personal connections; and (d) be free
from the influence of government.

Though FDRPs may act without bias towards
either party to the dispute, both Astor (2007) and
Polak (2009) view the neutrality paradigm as being
compromised by legislative requirements that are
increasingly institutionalising mediation practice.
One such example is the provision that FDRPs

in FRCs provide an hour of FDR free of charge,
thereby pressuring mediators and parties to reach
a resolution within that timeframe.

Polak (2009) further believes that the FLA’s definition
of the role of the FDR practitioner to act in the best
interest of the child is problematic. Not only does
Polak (2009) challenge the idea that the mediator can
know the best interests of the child, but also argues
that the mandate to act in such interest inherently
contradicts the notion of mediator neutrality.

In essence, the considerations underpinning
mandatory FDR are also those which prevent FDRPs
from being neutral.

Voluntariness and coercion

Many observers also contend that the term
‘mandatory mediation’ directly opposes mediation’s
central tenet of voluntariness (Polak, 2009; Quek,
2009). Considerable attention is given in the FDR
literature to the question of whether disputants can

or should be forced to participate in conciliatory
processes premised on voluntariness, or whether to
do so makes an oxymoron of the term ‘mandatory
mediation’ (Quek, 2009). The voluntariness of a
party to participate in mandatory mediation may
be compromised by pressure from either the
other party to the dispute or the government.

The potential for pressure from the other party to
participate in mediation could be attributed to lack
of other affordable options and/or to satisfy the
pre-condition of receiving legal aid.

Pressure from government authority is different,
particularly in the context of court-ordered mediation
(Tjersland et al., 2015, p. 12), and mandatory
participation in FDR has been described by some

as coercive. The distinction has been drawn between
being coerced into mediation, and in mediation
(Boyarin, 2012, p. 15; Sander, 2007, n. 7; Quek, 2009,
p. 481). Participants are only mandated to attend,
but not to reach an agreement. However, some
scholars argue that one may influence the other
(Quek, 2009, fn. 30, p. 485). There is mixed evidence
as to the influence of coercion on settlement

rates. Studies comparing rates of mandatory and
voluntary mediation suggest that where there is a
higher degree of coercion, there is a link with higher
settlement rate.??' Other studies have found no
difference in settlement rates, and two studies found
higher settlement rates in voluntary mediations
(Quek, 2009, fn. 35, p. 486). Quek (2009) concluded
that concern about coercion in the process cannot
be discounted, and that the greater the degree of
‘mandatoriness’ associated with the ADR scheme,
the greater the risk that compulsion to attend
influences the practice of coercion within the
negotiation process.

Boyarin (2012) identified three layers of potential
coercion in mandated ADR schemes, namely:

* in the design of the intervention - i.e., the degree
to which the processes are directive or whether
they incorporate opportunities for the parties
to exercise autonomy (e.g., to opt out of the
scheme, to choose their own mediator, to apply
for an extension of time to mediate, or to lodge a
complaint about the process);
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¢ in the way in which the intervention is delivered
(i.e., looking at the model of dispute resolution
provided, the influence of policy and statutory
directives, and issues at the organisational and
practitioner level); and

® in the manner in which the parties are assigned
to processes (i.e., the screening and certification
processes that apply).

In relation to intervention design issues, there is great
diversity among mandated ADR schemes. Within
this diversity there are varying degrees of coercion
imposed on disputants, described by commentators
as a ‘continuum of mandatoriness’ (Sourdin, 2005;
Quek, 2009). Quek asserts that only at the far end

of this continuum??? are mandated schemes likely to
be incompatible with the fundamental principles of
mediation (Quek, 2009, p. 490).

Some have argued that in light of concerns about
the impact of coercion on conciliatory dispute
resolution processes, it is important when developing
a mandated system to minimise characteristics

that can increase coercion. Quek (2009, p. 491)
identified three design characteristics in particular
that are likely to impact negatively on participant
voluntariness: (a) arbitrary referral of cases to
mediation (which is more likely to happen via a
categorical referral process, but can also result
from discretionary pathways); (b) the imposition of
excessive sanctions for failure to comply; and (c)
excessive scrutiny of the parties’ participation in
mediation, thereby potentially affecting the conduct
of the parties within the process. Standards of
compliance with the provisions that are neither clear
nor objective (e.g., the genuine effort requirement)
are also seen to increase risk of encroachment on
participant voluntariness (Quek, 2009).

It is interesting to note, however, that the potential for
parties to benefit from the mandatory process exists
despite their reluctance to participate. While there is
evidence that disputants report higher satisfaction
with the process when there is no compulsion to
attend (Guthrie & Levin, 1998), other studies from the
United States have demonstrated that participants
who were compelled to attend nonetheless benefited
from their engagement with the process (Pearson &
Thoennes, 1985; see also Quek, 2009, p. 483).

Risk to victims of family violence

There are risks associated with mandating the
process of mediation in family disputes, particularly
where there is a history or ongoing concerns of family
violence. Although the presence of family violence
figures both as a reason for exemption and as a
factor in determining appropriateness by FDRPs,

the FDR process remains an option for those who have
experienced family violence to negotiate out of court.

There is generally a high prevalence of family violence
among disputing separating parents. Indeed, family
violence has been described as the ‘core business’
of family relationship services, lawyers, and courts
(Moloney et al., 2007; Qu et al., 2014, p. 157; see also
Bagshaw et al., 2010; De Maio et al., 2012; Kaspiew
et al., 2009). Family violence is recognised as being
an important correlate of relationship breakdown
(Bagshaw et al., 2011). It is well-established that
violence does not necessarily end at separation,

and that the act of separation can trigger an
escalation of violence and abuse in the short

term (Brown, Frederico, Hewitt, & Sheehan, 1998;
Bagshaw, 2003; Bagshaw, Quinn & Schmidt, 2006).

The evidence also shows that a high proportion
of families in the general population of separating
parents have other complex needs. A significant
percentage of recently separated parents (half of
mothers and close to one-third of fathers) struggle
with issues such as mental health problems,
alcohol or other substance misuse, gambling and
other addictions.??® There is also considerable
overlap between the presence of these complex
issues and reports of family violence (ACG, 2013;
Kaspiew et al., 2010).

Other issues identified in the literature relevant to
the application of the s.60I provisions where family
violence is present are;

¢ Deficiencies in referral and screening processes
that may increase the risk that inappropriate
cases are retained within the mediation process
(Kaspiew et al., 2009);

¢ The timing of FDR (i.e., closer to the time of
separation is known to be a more dangerous
period for women and children when family
violence is present) may result in risks to the safety
and wellbeing of participants (Braff & Sneddon,
2007; Field, 2006);
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¢ | ack of accountability due to privacy and
confidentiality within the process means that
systemic problems, injustices, undue pressure,
power imbalances and unfair outcomes may be
kept hidden and unaddressed. In some cases
there is a recognised tension between settlement
and justice; and

¢ Pressure may be exerted on victims of violence
to participate and to reach agreement (Kaspiew
et al., 2009). Failure to address power imbalances
and to protect parties within the process against
dangers such as coercion to settle and tactical
abuse (Field, 2006; Kelly, 1995) increases the risk
of inappropriate arrangements that jeopardise the
safety and wellbeing of victims and their children.

The issue of family violence poses a critical risk that
will be explored further below.

Feminist critique

Feminist critique of FDR posits that women’s
economic, social, and psychological vulnerabilities in
a patriarchal society are heightened after separation,
and engaging in mediation presents particular risks
for women that are magnified when family violence
is present (Field, 2006; Field & Crowe, 2007).

Much then depends on the skill of the mediator

to ensure the physical safety of individuals in

the FDR process. FDRPs must possess a level

of understanding of the dynamics and effects

of family violence and the degree to which the
mediation process can effectively accommodate
matters involving family violence, and address
power imbalance and safety concerns. Given

the ‘future focus’ of the process, a mediator may
minimise the significance of histories of violence
or abuse and heighten risk factors associated with
ongoing parent/child contact. In addition, gendered
assumptions about women’s behaviour may
influence FDRPs’ assessments of ‘genuine effort’,
even if unconsciously (Field, 2006).

Included in the 2006 reforms were changes that
sought to give the issue of family violence greater
prominence in the FLA (e.g., in the consideration
of children’s ‘best interests’). However, other
provisions in the FLA, particularly those relating
to shared parenting, were seen to have the effect
of marginalising family violence in the family law

system (Rathus, 2007). This problem was addressed
in the amendments of 2012.

Concerns about family violence and gender bias

are not unique to the Australian experience of FDR.
Research from England suggests that perceptions
of gender bias in mediation are pervasive, ‘strongly
held and hard to shift’ (Barlow et al., 2014, p. 11).
Interestingly, the same research also revealed that
men in mediation felt the system was biased against
them, noting that most mediators there are female
(Barlow et al., 2014).

Barriers to Indigenous and CALD access
and participation

As mentioned above, an early critique of mandatory
FDR in England and Wales was its failure to account
for participants’ ethnic diversity (Gribben, 2001).

A specific example provided was that of the inability
of some participants to attend group sessions with
people of the opposite sex (Gribben, 2001).

Similar findings have emerged in Australia. Akin
Ojelabi and colleagues (2012) explored barriers

to access and participation in FDR experienced

by culturally and linguistically diverse (CALD)
communities — specifically Turkish, Iragi and
Lebanese individuals who had received services
from an FRC in Victoria. According to the authors,
culture influences attitudes towards marriage,
reconciliation and divorce, as well as the more
fundamental identification of a dispute (Akin Ojelabi
et al., 2012). Their research found structural (i.e., lack
of awareness of services available; fear of authority;
and a preference to hide or contain conflict within
the family unit) and service-related (e.g., cultural
inappropriateness, and lack of cultural diversity

in staff) barriers in addition to the cultural barriers
discussed in depth. Cultural barriers identified
included ‘differences in social norms relating to
families, traditional gender roles and fear or past
negative experience of contact with authorities’
(Akin Ojelabi et al., 2012, p. 79).

Findings of the ACG (2013) evaluation also noted
barriers to accessing Family Support Programs
(FSP) more broadly by Indigenous and CALD
populations. For CALD users, barriers identified
include cultural attitudes and mistrust of family
relationship services and government-funded

WORKING PAPER NO. 2/2017 13



agencies in general. For Aboriginal and Torres
Strait Islanders, government mistrust was coupled
with the ‘cumulative impact of entrenched and
intergenerational disadvantage’ (ACG, 2013, p.

54). Other barriers included limited specialised
services in regional areas, and the inability to meet
the complex needs of service users (ACG, 2013).
However, ACG (2013) also noted improvements

in service delivery to these populations, including
employment of bilingual and Aboriginal engagement
officers or FDRPs, and collaboration with other
service providers with prior experience working
with individuals from these groups (ACG, 2013).

Limited scope of certificates

As noted above, the law does not provide for FDRPs
to record or publish their reasons for issuing or not
issuing a certificate, or for providing one category
of certificate rather than another.

There is controversy as to whether certificates should
contain more information from an FDRP. An Australian
Law Reform Commission (ALRC) report challenged
whether the certification process in its current form
constitutes a wasted opportunity for communicating
important information, particularly in the event of
family violence or child abuse, that could help to
guide the court in a resource-scarce environment
(ALRC, 2010). Currently, communications made
during FDR can only be admissible in court in specific
circumstances outlined in s 10H of the FLA relating

to the protection of children.

Advocates for expanding the disclosures in a
certificate cite the ability of FDRPs to provide
corroborative information based on disclosures
from involved parties of the presence of family
violence in the early stages of proceedings in an
area that is often difficult to prove (NADRAC, 2011).
These communications are also seen to present an
opportunity to assist the court in assessing risks
and determining what services would best suit the
parties (Family Law Council, 2009).

However, opponents argue that broader
communication around the issuance of certificates
could undermine the fundamental characteristics

of FDR that distinguish it from court processes by
introducing adversarial and forensic aspects to their

role and threatening neutrality. There is also the risk
that certificates may have undue influence over the
substantive outcome of the case, and associated
implications for fairness if an order is made as to
costs based on certificates showing no ‘genuine
effort’ (Chisholm, 2009). More fundamentally,

there are ethical issues around confidentiality that
may discourage the open and honest sharing of
information in FDR processes (NADRAC, 2011).
There are also practical issues associated with more
expansive communications, including greater costs
for FDRPs associated with additional time needed to
fulfil extra reporting requirements (NADRAC, 2011).
There are also anecdotal fears that FDRPs could

be open to cross-examination relating to decisions
made about certificates — potentially long after a
certificate is issued — although little evidence has
been provided to substantiate this concern. It is
possible that this issue might arise more frequently
if more ‘no genuine effort’ certificates were issued.

Although there is a general view favouring

greater information sharing between FDRPs and
the courts in relation to the presence of family
violence and child abuse, not all believe that the
certification process is the best mechanism for
that communication (NADRAC, 2011; ALRC, 2010).
Some have suggested that a database that can be
accessed by family law professionals may present
a more appropriate vehicle for sharing information
as to the potential risk of family violence or child
abuse. Other suggestions include the addition of

a second certificate that would go directly to the
court that parties would not be able to see, and
building a risk-assessment framework (agreed upon
between the FDRPs and courts) into the certificate.
Such suggestions, however, do little to address
concerns of piercing FDRP neutrality and the
threat of undue influence in the judicial process.

Insufficient benefits

A final, fundamental critique of the mandatory
mediation process is that it does not deliver on two
of the primary objectives for which it was established:
(a) to create a less adversarial environment in family
law; and (b) to enhance efficiencies. Opponents

in the US context argue that there are few, if any,
benefits for parties associated with the process

to warrant imposing a barrier for disputants to
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access the courts, particularly for those unlikely

to reach agreement (Baron, 2010; Mclsaac, 2010;
Salem, 2009). Others have argued that mandating
mediation can result in front-loading of work and
therefore impose greater costs and delay for those
cases unlikely to settle. Contrary to arguments that
mandating mediation can reduce case law and
increase efficiencies (Sourdin, 2012c, p. 34), others
suggest that mandating mediation in inappropriate
cases may set those cases on a path to failure,
potentially escalating the conflict (Boyarin, 2012).

A.5 Impacts on the family
law system

Research, reviews, and evaluations conducted in the
wake of the 2006 and 2012 reforms to the FLA have
contributed to our understanding of pathways and
outcomes for families accessing family law services
following separation. Studies undertaken by the
Australian Institute of Family Studies (AIFS), and in
particular the three waves of the Longitudinal Study
of Separated Families (LSSF) (Kaspiew et al., 2009;
Qu & Weston, 2010; Qu et al., 2014) provide rich data
on service use, and how the certification processes
introduced in the FLA have impacted on the system
more broadly.

This section explores the empirical evidence of how
the Australian legal system and its practitioners
have been affected by the s.60I certificate process.
It will also explore the degree to which the s.60I
provisions could be said to have achieved their
stated objectives, and respond to the critiques
outlined in the previous section.

A.5.1 FDR uptake

Following the reforms of 2006, which included s.60l,
there was a swift and marked decline in applications
to the family courts for parenting orders, and a
corresponding increase in the uptake of non-litigious
dispute resolution services.

Court data indicate that applications in children’s
matters and matters involving children and property
decreased by 32% in the five-year period from
2005 to 2011 (Kaspiew et al., 2009, pp. 304-305;
Parkinson, 2013).2% Since then, court filing rates

have increased to a point more ‘in line with divorce
numbers’ (Allen Consulting Group, 2013). In the
three years following the 2006 reforms, the use of
FDR services increased significantly — an increase
of 57% for existing and expanded FDR services,
and 336% for the network of FRCs (Kaspiew

et al., 2009). The use of ancillary services such

as children’s contact centres, parenting order
programs, men’s and family relationship services,
specialist family violence services, and counselling
also increased (Kaspiew et al., 2009). Furthermore,
there is evidence that participation in FDR is leading
to a significant proportion of separating parents
reaching agreement, either as a direct result of

the FDR process or through discussions between
themselves subsequent to involvement in mediation.

As indicated above, in addition to changes to the
law, the package of reforms included the rollout of
new services and the expansion of some existing
early intervention and post-separation services
(Qu et al., 2014). Close to two-thirds of family
mediation or dispute resolution conducted in the
first three years after the reforms was provided by
FRCs, with the rest by Legal Aid, lawyers and courts
(10%), private counselling or mediation services
(12%) and over the phone??® (2%) (Kaspiew et al.,
2009; Parkinson, 2013). The most common service
used across the 3 waves of the LSSF was FRCs
(Qu et al., 2014, p. 158).

Variations in service delivery and quality

While much research has been undertaken to assess
the usage of different FDR modalities, considerably
less has been done to assess the variations in the
quality of service delivery models across FRCs.
There is great variation across the range of FDR
services available, even between FRCs, in the quality
of services and skill of individual practitioners or
modalities that are currently available, and in the
relative affordability of those services.??®

Prior to the reforms, FDRPs in family and
relationship support services were more likely to
encounter voluntary clients who had not retained
lawyers (Rhoades, 2010); the mandatory FDR
scheme has created a more heterogeneous client
base with complex needs requiring a different
approach and skill set. Research from England and
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Wales revealed that mandatory provisions exposed
mediators to a larger range of ethnically diverse
clients with whom mediators had little willingness or
requisite cultural understanding to provide adequate
service (Gribben, 2001).

While there is a push towards greater standardisation
among professionals in the field, there remains
inconsistency in the standards and skill levels of
FDRPs (ALRC, 2010; ACG, 2013). The Family Law
Regulations (FLR, 2008) outline the obligations of
FDRPs and establish a voluntary national mediation
accreditation scheme, and FDRPs issuing certificates
must be registered with the Attorney-General’s
Department.??” Some services offered through the
FRC are also subject to a performance framework

to ensure that services adhere to quality standards

of practice, including appropriate screening and
assessment, supervision, professional development
and ongoing training (Bickerdike, 2007). Despite these
requirements, many have called for more consistency
in the standards and training of FDRPs, who can
issue certificates across the different modalities
available in the s.60l scheme. The ALRC in particular
has brought attention to deficiencies in the provision
of FDR services, calling for the need to improve
protocols, screening tools, and training, including
and especially for lawyers.

This aspect warrants further research, particularly
given the high volume of cases assigned to

FDRPs and their accountability for assessing and
interpreting ‘genuine effort’ subject to the difficulties
outlined in the Other interpretations of ‘genuine
effort’ section above. There is also need for further
research given the literature attesting that the
modalities and ways in which conflict is handled
within the process plays an important role in the
outcomes that are achieved (Kaspiew et al., 2009;
Poitras & Raines, 2013; Tjersland et al., 2015).

A.5.2 Increased scope and
accountability for FDRPs

A related consequence of the certification
requirements and the associated rise in FDR uptake
has been the increased scope and accountability of
FDRPs. Accompanying the increasing popularity of
the services are fears that FDRPs can be sued for
decisions made in the issuance of certificates by

disgruntled parties. This has become a significant
concern given that the immunity of FDRPs

was removed in the 2006 reforms (Astor, 2008;
Fehlberg & Behrens, 2008); it may be particularly
relevant where, as pointed out by Astor (2008),
one party’s failure to engage in a meaningful way
with the process could see them liable for the
entire costs of subsequent litigation (Astor, 2008).

A.5.3 Cross-professional collaboration

Given that the vast majority of FDR clients also
retain a lawyer (Kaspiew et al., 2009), there is an
awareness of the importance of monitoring the ways
in which the certification process has affected the
professional landscape and culture of collaborative
family law in Australia, and the related impacts on
the experience of and outcomes for disputants.

Drawing on the work of Astor (2005, 2007),
Rhoades (2010) has noted that although many
FDRPs and lawyers reported positive relationships,
a culture of mutual mistrust persisted between the
two groups. Successful, collaborative relationships
‘were underpinned by a ‘complementary services’
approach, in which lawyers and mediators saw
themselves as contributing different but equally
important skills and expertise to the dispute
resolution process’ (Rhoades, 2010, p. 186).

Where there exists a complementary services
approach, the certification scheme can lead to
better cross-professional relationships, greater
trust, and improved knowledge and skills. Moreover,
lawyers working collaboratively with FDRPs are
able to learn more about screening and appropriate
handling of family violence matters (Rhoades, 2010).

There is a need for ongoing and expanded research
in this area in order to gauge and foster a culture of
collaboration across the profession, and to evaluate
the associated impacts on the experience and
outcomes for clients.

A.6 Impacts on families

Findings from three waves of AIFS evaluations

(Qu et al., 2014) and a number of smaller
government-commissioned studies and evaluations
shed some light on how processes used to divert
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separating parents through the designated dispute
resolution pathways impact on families. They
provide interesting, complex snapshots of the effect
of the reforms on:

¢ decisions parents make about service pathways
used to resolve disputes over children;

e decisions parents make about arrangements
for their children in the process of using those
services, and the resulting outcomes for children
and families; and

¢ the experiences of service users navigating the
family law system, and their level of satisfaction
with the interaction.

Studies from overseas jurisdictions with

similar statutory schemes add to our growing
understanding of the effect of such schemes on
service users, and on families with complex needs
in particular. The next section explores the empirical
evidence of how Australian families have been
impacted by the s.60I certificate process.

A.6.1 Pathways

The reduction in applications to family law courts to
settle disputes over children and the corresponding
increase in the use of FDR (as discussed above),
clearly indicates an increase in the use of
non-litigious pathways by separating parents.
Fewer parenting disputes are being resolved
primarily by the use of legal services and more are
achieving resolution primarily via assistance from
family relationship services (Kaspiew et al., 2009).
For many parents, formal services play a minimal
role in resolution of the dispute. For participants in
the LSSF, the most common pathways to resolve
disputes was through inter-parental discussions or
‘it just happened’.?®

Findings from the three waves of the LSSF provide
further detail about what services parents who
separated post-2006 were accessing following
their attempt at mediation, and the impact of the
issuing or non-issuing of a certificate on their
dispute resolution trajectories. Parents in Wave 1 of
the survey were asked a series of questions about
services used to resolve issues relating to children,
outcomes of the processes, and whether a s.60I
certificate was issued by an FDRP. Approximately
26% of the mothers and 31% of the fathers??®

reported that they and the other parent had
‘attempted family dispute resolution or mediation’.?*
Parents who had attempted FDR were asked about
the outcome of the process, primarily in terms

of whether or not an agreement had been made.
These parents fell into three categories:

¢ those who had reached agreement at the time of
FDR (39.4%), referred to here as the agreement
group;

¢ those who did not reach agreement at the time
of FDR and did not receive a certificate from
the FDRP (30.6%), referred to here as the no
certificate group; and

¢ those who did not reach agreement at the time of
FDR and received a certificate (21%), referred to
as the certificate group.

This categorisation sheds light on what Kaspiew and
colleagues (2009) described as ‘post-FDR trajectories’,
including the time taken to reach agreement,
subsequent service pathways, and the durability of
agreements associated with these pathways.

For the agreement group (i.e., those who had
reached agreement at the time they attended FDR),
74.4% reported at Wave 1 that arrangements had
been negotiated at the time of the survey; 19.3%
reported they were in the process of determining
arrangements; and only 6.3% reported that nothing
had been resolved at the time of first survey.

The main pathways used to resolve matters after
their initial attempt at FDR were:

¢ counselling, mediation or FDR (48.3%);

e discussions between themselves (35.4%); and

¢ lawyers or courts (approximately 10%).

For the no certificate group, around two-thirds
(65.2%) reported at Wave 1 that arrangements

had been agreed by the time of the survey;

23% reported that they were in the process of
sorting out arrangements; and 11.9% reported that
nothing had been determined. Of those who had
reached agreement, the main pathways to resolution
after attempting FDR were:

¢ discussions between themselves (60.5%);
e lawyers or courts (20.6%); and

¢ counselling, mediation or FDR (5.7%).
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For the certificate group,?®' just over one-third
(36%) reported at Wave 1 that the current situation
was that they had resolved matters; 46.9% were
still in the process of settling arrangements; and
16.8% reported that nothing had been resolved.

Of those who had reached agreement at the time
of the survey, the primary pathways were via courts
(29.6%); lawyers (25.6 %); and discussions between
themselves (22.8%).

It was evident from the LSSF data that there is

a high degree of fluidity in negotiating parenting
arrangements. Consistent with findings from

Wave 1, where an original arrangement had been
revised or an arrangement had first been reached

at Wave 2, the main pathway used to do so was

via discussions with the other parent. Overall,
inter-parental discussions and ‘it just happened’
were the most common main pathways reported
across the three waves, with the next most common
being ‘counselling, mediation or dispute resolution’
(Qu et al., 2014, p. xvi). For parents still working out
their arrangements at Wave 2 and 3, formal services
were more likely to be used. At Wave 2, a quarter

of these parents nominated courts as the main
pathway; a fifth nominated counselling, mediation
or FDR; and 14% relied primarily on lawyers.

A declining percentage of parents reported they
attempted FDR across the three waves. Around
20-25% of parents at Wave 2, and 15% at Wave

3 reported having attempted FDR compared to
26-31% at Wave 1. The agreement rate from the
more recent attempts at FDR was similar to Wave 1,
but there was a higher percentage of parents given
a certificate at Waves 2 and 3. It was unsurprising
to see that over time, access to courts and lawyers
as the main pathway to resolution increased -
between Waves 1 and 3 reports of courts as the
main pathway increased the most, and reports of
lawyers doubled. These findings correlate with the
increase in percentages of parents reporting they
were issued with a s. 60l certificate — approximately
20% of parents in Wave 1, 30% in Wave 2, and over
40% in Wave 3. This finding suggests ‘increasing
case complexity over time’ but may in part be due
to changes in the practice of FDRPs in issuing
certificates (Qu et al., 2014, p. 157).

Pathways for families with complex needs

Data from several of the 17 studies forming part

of the 2009 AIFS evaluation indicate that families
with a history of family violence are heavier users
of family law services and are commonly dealing
with other complex issues involving mental health,
substance abuse and addiction (Kaspiew et al.,
2009). Responses in the LSSF (Wave 1) show that
certificates were more likely to be issued in matters
associated with respondents who reported incidents
of family violence occurring prior to separation.
The highest proportion of certificates issued in the
AIFS sample was in matters where physical abuse
prior to separation had been reported (26%), and
the lowest proportion (10%) was where no reports
of physical or emotional abuse were reported
(Kaspiew et al., 2010, p. 46).

Survey respondents with a history of pre-separation
physical assault were also more likely to use

courts to resolve issues relating to children, and
court users were more likely to report a history of
family violence (Kaspiew et al., 2010, p. 44). For
those participants who reported that at the Wave

1 survey the issues in dispute had been resolved,
48% of those nominating court as the main pathway
to resolution had pre-separation experiences of
physical hurt, compared with 12% who reported
resolving disputes through discussions between
themselves (Kaspiew et al., 2010, p. 44). A more
recent study found that separated parents with
family violence concerns were eight times more
likely to report that courts were the main pathway
used than those who had no experience of family
violence (Kaspiew et al., 2012).

Families with a history of family violence are

also more likely to use FDR services than those
unaffected by violence. As indicated earlier, 85%

of respondents to the AIFS Wave 1 LSSF survey
who had attempted FDR stated that there had been
incidents of physical or emotional abuse prior to
separation (Kaspiew et al., 2009).2%2 This figure is
considerably higher than the percentage of parents
who reported violence across the wider AIFS sample
(i.e., 53% of fathers and 65% of mothers). Only
one-sixth of parents who attempted FDR made no
reports of violence at any of the three stages of the
survey (Qu et al., 2014, p. 158).
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Parents with a history of physical or emotional
violence were much more likely to have attempted
FDR than those with no history of abuse (41% of
those reporting physical abuse and 35% of those
reporting emotional abuse, compared to 15% of
those who reported no violence) (Kaspiew et al.,
20009, p. 100).

The high rate for undertaking FDR by families who
have experienced violence, in spite of the fact that
a history or risk of violence or abuse of a child
provides grounds for parties to be exempt from
participating in FDR (via court determination or
issuing of a certificate), suggests that several factors
may be at play. First, lawyers are not effectively
triaging matters, but are referring matters clearly
inappropriate for mediation to FDR services. If,

as the AIFS data suggest, FRCs are the first point
of contact for a large number of separating parents
whose ‘capacity to mediate is likely to be severely
compromised by fear and abuse’ (Kaspiew et al.,
2010, p. 45), there is also likely to be greater
potential for such matters to be inappropriately
retained in the process. Qualitative responses from
both parents and lawyers in LSSF and other data
(Bagshaw et al., 2011) support the assumption

that matters that are inappropriate for FDR due

to a history of family violence are nonetheless
proceeding to mediation. Around 40% of FDRPs
responding to an AIFS survey estimated that ‘about
a quarter’ of all clients who attend FDR services are

subsequently found to be unsuitable for the process.

However, an even greater number of FDRPs (up to
45%) estimated that fewer than this were screened
out (Kaspiew et al., 2009, p. 106).

Evaluations acknowledge that making decisions
about appropriateness for FDR is a complex

and sophisticated process in an often uncertain
situation. FDRPs are required to make clinical
judgements about a range of factors throughout
their interaction with clients, including what
approach is likely to be in the best interests of
the children; how the parties themselves perceive
the violence; and whether it would be safe to
proceed with FDR at any given moment with certain
safeguards in place (Kaspiew et al., 2010, p. 47).

While there is seen to be a more systematic approach
to screening since the 2006 reforms (Kaspiew et al.,
2009), deficiencies in handling matters involving
family violence in the FDR context remain. Kaspiew
and colleagues (2010) advocate for greater caution in
the way these matters are dealt with by FDR services,
and for refinement of both screening processes and
mediation practice in matters involving violence, with
the suggestion of perhaps offering more intensive
support (Qu et al., 2014). Similar conclusions arise
from other studies with service users, indicating

that FL services did ‘not offer sufficient or relevant
intervention’ for families affected by violence
(Bagshaw et al., 2010, p. 2).

Findings from Wave 1 of LSSF also provide
surprising insight on patterns of service use for
families with concerns about family violence who
negotiate shared-time arrangements. These parents
were found to be more likely to have used formal
assistance including FDR, lawyers and courts:
13-17% reported mediation or FDR as the main
pathway used, compared with 6-7% of parents with
shared-time with no safety concerns (Kaspiew et al.,
2010, p. 42). They also used lawyers more frequently
than those parents with shared-time arrangements
and no safety concerns (15-18% compared with
4-5%) (Kaspiew et al., 2010, p. 42).

A.6.2 Outcomes

Data from the three waves of the LSSF also provide
insight on agreement rates, durability, type of
agreements reached, and parental perceptions of
child wellbeing associated with the various pathways.

The overall rate of resolution of parenting matters
at each wave of the survey was consistently high -
starting at just under three-quarters of respondents
at Wave 1 and dropping to two-thirds at Wave

3 (Qu et al., 2014, p. 156).23% As indicated earlier,
high rates of agreement resulting from FDR were
also recorded. At Wave 1, around two-fifths of
parents who used FDR were able to reach agreement
and avoid legal proceedings?** (Kaspiew et al.,
2009), and this figure remained relatively constant
across the three waves (Qu et al., 2014, p. 157).
Agreements reached in FDR soon after separation
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also appeared to be durable in the short term
although, as discussed below, greater flexibility

in arrangements was evident in the longer term

(Qu & Weston, 2010). Only 6% of those who reached
agreement in FDR reported at Wave 1 that issues
had not been resolved at the time of the interview
(just over a year after separation).

The majority of those who did not reach agreement
at FDR and did not receive a certificate from the
FDR practitioner (the ‘no certificate’ group) had
nonetheless managed to resolve their parenting
issues close to a year following separation (Wave 1),
and had done so mainly through discussions
between themselves (Kaspiew et al., 2009).

For those parents at Wave 1 who were in the
process of sorting out issues or who had not sorted
anything out, a small majority reported having
resolved issues by Wave 3 (Qu et al., 2014, p. 158).
Overall, the pattern of ‘sorting things out’ by the no
certificate group was similar across the three waves
of the LSSF to the group that reached agreement in
FDR at the outset (Qu et al., 2014).

An emerging picture from the three waves of

the LSSF is that negotiated care arrangements

for children are often renegotiated over time.

Of those who reported that the parenting issues
were sorted out in Wave 1, just over half (54%)
consistently reported agreement at each interview.
The percentage of those who reported agreement
initially dropped to half at Wave 2. While it rose to
three-quarters at Wave 3, a large minority of these
parents had changed the arrangements between
waves. For those parents at Wave 1 who were

in the process of negotiating issues or who had

not resolved anything, a small majority reported
having reached agreement on issues by Wave 3

(Qu et al., 2014, p. 158). As pointed out by Qu and
Weston (2010), this demonstrates that negotiating
parenting arrangements following separation is

a ‘dynamic process’, with care arrangements for
children requiring adjustment and renegotiation

as the developmental needs of children, and the
circumstances of their parents, change (see also Qu
et al., 2014). Findings suggest that ‘from the point of
view of their children’s welfare, many former couples
need to have the capacity to continue to negotiate
parenting arrangements in a positive or at least
non-destructive manner’ (Qu et al., 2014, p. 158).

As is the case with other findings from the AIFS
evaluation, the largely positive picture of high
agreement rates overall is tempered by evidence

of poorer outcomes for families with more complex
issues and higher levels of conflict. Among the
certificate group, less than a quarter (23%) at all
three waves reported that parenting arrangements
had been decided (Qu et al., 2014, p. xvi): resolution
was less common and was taking longer. Outcomes
for families at the more difficult end of the spectrum
are discussed in the following section.

Outcomes for families with complex needs

Not surprisingly, cases where there is a history of
family violence have been found to be less likely to
reach agreement, and to take longer to establish
(Kaspiew et al., 2010; Moloney et al., 2010).2%® For the
one-fifth of parents at Wave 1 attempting FDR who
received a certificate, the majority had not resolved
matters, either by agreement or by court order, up to
a year following separation. For this group, lawyers
and courts provided the primary dispute resolution
pathway (Kaspiew et al., 2009, p. 362). Absence of
physical violence (reports of being physically hurt

by the other parent prior to separation) increased

the chance of agreement being reached in FDR and
reduced the likelihood of receiving a certificate from
an FDRP (as low as 10% in Wave 1). Close to half
(48%) of the group who reached agreement in FDR
reported no violence, compared to 36% of those who
reported physical abuse (Moloney et al., 2010, p. 46).

Notwithstanding this evidence, two-fifths of those
who reported emotional abuse, and more than a
third of those who reported physical abuse, reported
reaching agreement through FDR at the first
interview. This evidence has prompted questions
about the nature and quality of arrangements

being made in FDR, with commentators calling the
way in which matters involving family violence are
handled in the family law system ‘cause for concern’
(Bagshaw et al., 2010 p. 98) that can lead to greater
potential for compromised safety for participants
and inappropriate decisions being made about the
care of children (Bagshaw et al., 2010; Kaspiew

et al., 2009). The majority of survey respondents
(68.7% of women and 52.2% of men) in Bagshaw
and colleagues’ (2010) study reported that they had
not been able to achieve suitable, safe parenting
arrangements via their engagement with the family

20 CERTIFYING MEDIATION: A STUDY OF SECTION 601 CERTIFICATES



law system (Bagshaw et al., 2010, p. 6). High-needs
clients, especially those where a certificate is
issued, can struggle with difficult and unresolved
issues for extended periods.

Research evidence from overseas supports the
view that mandated mediation and the mechanisms
established to administer it have failed in high
conflict cases (Tjersland et al., 2015). In Norway,
three out of four parents undertaking mandatory
mediation have minor or no conflict, while one in
four have serious conflict (Tjersland et al., 2015).
That research indicated that in high-conflict cases,
63% did not reach agreement compared with 12%
of middle- and low-conflict cases. At 18 months’
follow-up, more than half of the high-conflict cases
had still not reached agreement (Tjersland et al.,
2015). Again, the international evidence points to
the potential for harm for women and victims of
violence, with some US studies finding that women
who reported family violence to dispute resolution
practitioners received less favourable custody
awards (Braaf & Sneddon, 2007, p. 8).

A.6.3 Cost

Though reduced cost and judicial efficiency are
two significant benefits touted by proponents of
the certification process, little evidence has been
provided to indicate that these objectives have
indeed been achieved. There is nonetheless some
suggestion that the certification process has
enabled agreements to be reached in instances
where people who could not afford lawyers and

do not qualify for legal aid may not have previously
been able to pursue specialist assistance in their
matter. A report from the Auditor-General found that
the process is largely ‘meeting the needs of many
people who would not have gone on to court at all
due to their lack of financial resources’ (ACG, 2013,
p. 51; Productivity Commission, 2014).

Given the diversity of FDR services and related
costs, and emerging evidence as to the disparate
timeframes associated with families with complex
circumstances, there is a clear need to pay greater
attention to the financial impact of the certification
process on families.

A.6.4 Family violence

Family violence and child abuse constitute the

most problematic issues dealt with by family law
systems in Australia and overseas (Kaspiew et al.,
2010; Ver Steegh & Dalton, 2008). Discussion of the
.60l provisions, and the FLA more broadly, cannot
occur without considering the implications of family
violence for victims navigating the family law system,
and for their children.

This section only provides an overview of issues
around family violence in the family law system.
More specific discussion of the issues family law
raises in the application of s.60l provisions can be
found in the sections relating to assessing ‘genuine
effort’ and the impact of the reforms in matters
involving family violence.

The s.60I provisions and other provisions in the
reform package sought to provide greater protection
for victims of child abuse and family violence.
However, as noted by Braaf and Sneddon (2007, p. 6):

their efficacy is governed by the context
in which they are applied. That is,

their implementation is affected by the
level of training of professionals in the
family law system, available resources,
availability of family violence services,
the orientation of the legislation towards
dispute resolution and equal shared
parenting, interpretation by staff and
the perceptions of clients themselves.

This is concerning given the relative importance

of FDR for victims of family violence, particularly

in the context of a system in which family violence
was ‘disbelieved, ignored, minimised, or sometimes
accepted but put to one side in the ultimate
decision’ through court processes (Bagshaw et al.,
2010, p. 6).

Reviews of FRSP-funded services, including FRCs,
found deficiencies in the handling of matters
involving family violence. These deficiencies

include lack of consistency in response to family
violence (e.g., some FDRPs were less equipped to
deal with these matters), family violence not being
identified, and where identified not being adequately
addressed (ACG, 2013). While 8% of service users
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reported family violence, only 0.8% of all service
activities involved referral to a family violence
service; and although more than 3% presented
with reports of childhood physical/emotional abuse,
only 0.2% of service activities involved referral to
child protection services (ACG, 2013, p. 31).

Others have argued that mediation has come to be
viewed as an increasingly sophisticated process

that can accommodate and manage cases involving
violence and abuse (Bickerdike, 2007). Safeguards
can be put in place to ensure safety and address
power imbalance, including more nuanced intake
proceedings and ways of assessing capacity

to negotiate; safety planning; shuttle mediation;
presence of a support person; coaching; more
breaks; and more private sessions (Bickerdike, 2007).

An older study conducted prior to the 2012 reforms
demonstrated that women had a more positive
experience of the mediation process, and were
more satisfied with the outcomes where there was:
a history of emotional abuse only; a one-off physical
threat, or threats only; considerable time since
separation; individual counselling; reports of no
longer feeling intimidated; feeling confident about
legal advice; and where they knew what they could
expect from settlement (Keys Young, 1996).

In summary, the literature supports the argument
that additional safeguards and eligibility
requirements could minimise the risks to women
and children in the FDR process and address
feminist critiques of the process.

Family violence changes of 2012

Amendments to the FLA that came into effect

in 201223 were ‘intended to support increased
disclosure of concerns about family violence and
child abuse, and to support changed approaches
to making parenting arrangements where these
issues are pertinent to ensuring safer parenting
arrangements for children’ (Kaspiew et al., 2015,

p. 97). The package of reforms comprised legislative
and non-legislative measures, including training
intended to equip family counsellors and lawyers
to better identify family violence and keep children
safe, as to work towards a standardised framework
for assessing and screening family violence.

According to Sifris and Parker (2014, p. 18), the
2012 reforms, which aimed to improve responses
to disputes involving children in cases of violence
and abuse, and thereby ameliorate the combined
effect of the 2006 package of reforms, ‘merely
tinkered around the edges’. Failure to make changes
to two fundamental aspects of the 2006 reforms,
mandatory participation in FDR and the application
of the presumption of equal shared parenting to
matters involving violence, led Sifris and Parker
(2014) to conclude that the legislation will continue
to be largely impotent in improving responses to
family violence while these two aspects of the 2006
reform package remain unchanged.

Although more time is necessary to gauge the
impact of the 2012 reforms, some have already
noted potential implications of the reforms on the
settlement of issues through FDR channels. Kaspiew
and colleagues (2015, p. 21) assert that ‘the changed
legal dynamics, with the shift in advisers’ obligations
(s 60D) and the enactment of the ‘tie-breaker’
provision (s 60CC2A), could also mean that greater
clarity in the law supports settlement using FDR in
some situations to a greater extent than before’.

A.6.5 Satisfaction with the process

AIFS evaluation findings and the ACG (2013) study
relating to client satisfaction with the processes
after the 2006 reforms were largely positive.

‘A majority of service users surveyed considered
that their parenting agreements were workable and
that they were better equipped to manage family
relationships’ (ACG, 2013, p. xii). Similarly, at Wave
3 of the LSSF, about 80% of parents who had used
services in the previous two years reported that the
services were very or somewhat helpful (Kaspiew
et al., 2009). This was confirmed in a later AIFS
survey of parents who separated after the 2006
reforms but before the implementation of the 2012
reforms to the FLA (De Maio et al., 2012). Parents
were asked to respond to a number of statements
relating to the degree to which the processes
worked for them, the other parent, and their children.
Positive appraisals were recorded for the majority of
respondents across all pathways, except in relation
to the use of lawyers and courts (which 47% and
41% of fathers rated positively). However, a gender
breakdown indicates that fathers tended to be

less satisfied than mothers across all pathways

(De Maio et al., 2012).
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There is evidence that a significant minority remain
dissatisfied with the services they receive, with
around one-fifth of both fathers and mothers
reporting that the services used were ‘not at all
helpful to them’ (Qu et al., 2014, p. 65). Reasons
were not sought as to why these parents found
services unhelpful, and further qualitative research
would provide valuable insight as to why participants
remained dissatisfied. For Qu and colleagues (2014),
there are myriad factors that may underscore these
negative perceptions, including those related to

the individual client (readiness to participate, client
expectations, good match of service to needs) or to
the service or system response (quality of service, or
degree of coordination between service providers).
The services most commonly rated as not helpful
were FRCs and the courts, with lawyers and legal
services least likely to be described as unhelpful.
Once again, the degree to which these responses
relate to the nature of the role played by the particular
service provider warrants further investigation.

Qu and colleagues (2014) also found that the vast
majority of parents (84.5%) who used discussions
with the other parent as the main pathway to sort
out issues reported that this worked well for them.
The second favoured pathway was FDR, with
two-thirds (66.5%) of parents reporting a favourable
response to FDR on that measure. Although more
than three quarters of mothers were satisfied

with how FDR had worked for them, with an even
higher percentage reporting that it worked well for
their children (82.1%), considerably fewer fathers
expressed satisfaction (57%) but reported much
higher satisfaction for how the process worked

for their children (74%). Smaller percentages of
parents who were still in the process of sorting out
arrangements agreed with the statements put to
them. For those nominating mediation or FDR as
the main pathway, only 40% of mothers and 48% of
fathers expressed satisfaction with how the process
was working for them (De Maio et al., 2012, p. 76).

A different picture emerged, however, from reports
of client satisfaction where there is a history of
family violence or current safety concerns.

Views of families with complex needs

Parents’ views of their encounters with the family
law system and the way in which experiences

of family violence impacted on trajectories and
decisions after separation were explored in a

2009 study by Bagshaw and colleagues (2010).

The study sought the views of approximately 1,100
participants, 10% children and 90% adults, who had
been affected by separation after 1995 or 2006. It

is important to note that the study was based on

a purposive (i.e., non-probability) sample of adults
and children who had experienced family violence.
Data were collected primarily using an online survey,
supplemented by some telephone interviews.

The findings paint a bleak picture of widespread
dissatisfaction with services intended to assist
parents affected by family violence and abuse to
resolve parenting disputes, including FDR services.

Respondents expressed the view that concerns
about family violence raised during FDR were not
properly addressed (Bashaw et al., 2010, p. 103).
Only 10% of participants with family violence
concerns reported being exempted by FDR,

with some feeling that they should not have been,
or that more could have been done during mediation
to counter power imbalances in the couple dynamic
(Bagshaw et al., 2010, p. 98). Parents reported

that the presence of family violence affected the
decisions they made in FDR and in litigation.

Many participants observed disincentives to
reporting the violence in the process, including
feeling that they weren’t believed, and that their
concerns about safety were not taken seriously
(Bagshaw et al., 2010, p. 81).

Parent reports from the first wave of the LSSF
regarding fears for personal safety within the FDR
process paint a similar picture. In total, 29% of a
sample of 2,335 clients from family relationship
services said they felt afraid of the person about
whom they were attending the service. Of these:
65% felt that their fears had been addressed;?*
23% said they sometimes felt afraid of that person
during the session; and ‘24% experienced threats
or abuse outside the service while attending the
service’ (Kaspiew et al., 2010, p. 46).2%8 Given that
the vast majority (70-90%) of FDRPs were confident
in their ability to work with families where violence
or safety concerns were an issue, there appears

to be a disparity between the perceptions of the
professionals working with clients affected by
violence and the clients themselves (Kaspiew et al.,
2010, p. 46).
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A.7 Conclusions

While much attention has been paid in the literature
to diverse family outcomes and pathways in the
FDR process, far less attention has been devoted to
understanding the specific certification mechanisms
that may be related to this diversity. Research

that explores FDRPs’ decision-making processes,
particularly their interpretations of ‘genuine effort’
and ‘appropriateness’, would greatly improve
understanding of (a) contemporary mediation
processes and outcomes in Australia — particularly
in relation to the issuing of s.60I certificates; (b) how
allegations of family violence and abuse are handled
in the certification process; and (c) ways in which
services for families with complex needs might

be improved.
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Appendix B: Mandatory mediation In
other countries

Conduct criteria
and assessment

ADR
Process

Mandatory

Jurisdiction requirements

Exceptions

United States Note: There is a large degree of variation between the states. Mediation is codified in some states,
implemented state-wide via administrative rules, and some programs are local to a particular

county. Mostly court-based services.

Alabama Mandated for Petitions for protection
all parties upon orders or in custody
application by a party, matters where domestic
or at the discretion violence alleged.
of the court. Mediation can be ordered

at the request of the
victim of violence, and
modified practice applies
in these cases.

Alaska Costs paid by the Child custody or visitation ~ Unknown.
state in child custody matters if a family violence |t mediation
matters when both protection order issued or  ngyccesstul,
parties indigent. filed, or a party objects on  mediator must
Otherwise borne the grounds that domestic  otify the court.
equally by the parties violence has occurred.
unless the court
apportions the cost.

Court appoints the
mediator.

Arizona Custody disputes Cases may be exempt Unknown.
mandated. Divorce where mandated If mediation
mediation is at the mediation would cause unsuccessful,
court’s discretion. undue hardship. mediator must

notify the court.

Arkansas Each party pays a Mediation at Party may object, and
share of the cost of the discretion must show good cause
mediation. Parties of the court. to be exempt.
can select a mediator
from list provided by
the judge.

California Introduced 1980. For disputed custody  Domestic violence not Court-annexed

Described as having
the most rigid statute
(Barlow, 2004). Court-
based mediation.
Court may appoint
mediators or parties
can choose their
own. Moving towards
a more adversarial
approach (Berenson,
2012). The service is
free to parties.

and visitation.

an exception. Rather,
the Judicial Council’s
written protocol sets
out requirements for
mediators in matters

involving violence. The aim
was to create a framework

that could accommodate
all cases with modified
processes.

process, therefore no
external assessment
process required.

If no agreement
reached, mediator
advises the court
whether any further
mediation required.
Court may order
further mediation.
Services are free.
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Jurisdiction

ADR
Process

Mandatory
requirements

Exceptions

Conduct criteria
and assessment

Colorado Parties pay the cost Mediation at the Where there are If agreement reached,
and may select the discretion of the claims of physical or it is provided to
mediator. Service court, subject to psychological abuse. the court. If no
provided primarily the availability of agreement, the matter
by private mediators.  services. is set for hearing.

Delaware Mediation is Child support, Finding by a court that Court-annexed
scheduled as a custody and one of the parties has process, therefore no
pre-trial mediation visitation. No trial in committed domestic external assessment
conference with the action allowed violence. process required.

a court staff until completion Matter referred to
mediator, primarily to  of the mediation court for judicial
attempt resolution. process. scheduling if no
Confidential process. agreement.
Court can also

order attendance at

parental education

courses.

Florida Only mandated All contested Finding of a court of If no agreement
in circuits where family matters, with a history of domestic reached, mediator
a court-based particular emphasis violence that would shall report to
mediation scheme on custody, visitation, compromise the mediation the court without
has been developed.  other issues process, but only upon comment or
Fees can be regarding parental request of a party. recommendation.
apportioned between responsibility.
the parties. Option
of certified mediator.

Confidential process.

Hawaii Confidential process. Mediation mandated  Domestic abuse Motion to set a trial
before divorce trial allegations or restraining is a declaration that
proceedings. order, unless the victim a bona fide attempt

agrees to proceed. to settle issues in
dispute has been
made, mediation
was attempted and
was unsuccessful,
or that mediation
is inappropriate for
stated reasons.

Idaho Parties can select Contested custody/ Mediator’s
a mediator from a visitation matters communication with
court list. involving minors. the court limited to

Otherwise, mediation whether agreement
at the discretion of reached or whether
the court, if deemed party failed to attend
to be in the best session.
interests of the child
or otherwise not
inappropriate.

Maine Divorce cases Mandatory mediation

involving minors, or
where either party
disagrees ‘about the
irreconcilability of the
parties’ differences.’

may be waived in
‘extraordinary cases’.
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Jurisdiction

ADR
Process

Mandatory

requirements

Exceptions

Conduct criteria
and assessment

North
Carolina

Only mandated where
a mediation scheme
is available.

Child custody and
visitation issues

in areas where a
mediation program
has been established.

Requirement may be
waived where there is
‘good cause’ on the
motion of either party or
of the court. Good cause
may include:
e undue hardship to

a party;

e agreement between
the parties subject to
court approval;

e allegations of abuse or

neglect of the minor;

e allegations of
alcoholism, drug
abuse, or spouse
abuse; or

¢ allegations of severe
psychological,
psychiatric, or
emotional problems.

¢ Where a party resides
more than fifty miles
from the court.

Utah

Parties referred to
court-approved
mediator, and pay for
the service. Process
is confidential.

Child visitation for at
least one session.

Parties with matters

that fall under Cohabitant
Abuse Act may file an
objection to the mediation
process.

Mediator files
reports with the
court. Each party
required to complete
an evaluation of

the process on
completion.

Wisconsin

Norway

Referred to family
court counselling
department for
‘possible’ mediation

Introduced 1991

and extended to de
facto couples 2004.
Mediation occurs
outside the court,
provided primarily by
therapists and social
workers within Family
Guidance Offices.

7 free sessions
available. Increasingly
moving away from
co-mediation to sole
mediator due to high
volume of cases
(Tjersland et al., 2015).

Contested legal
custody or placement
issues.

Mandatory for all
separating couples
with children under
the age of 16 to
attend at least one
session, regardless
of whether there is a
dispute.

Attendance is a
precondition of
litigation (choice of
litigation or court-
based mediation),
being awarded a
separation, and for
de facto couples
receiving welfare
support.

Court-annexed
process, therefore no
external assessment
process required.
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ADR
Jurisdiction Process

United Kingdom*

Mandatory
requirements

Mediation Information Compulsory for

and Assessment
Meeting (MIAM)
provides information
and assesses
suitability for
mediation.

applicant wishing to
initiate proceedings
to attend a MIAM.

In this meeting

they are provided
with information
about mediation
and assessed

for suitability.
Respondent expected
to attend but not
mandated. Financial
incentives: e.g.,
cutting legal aid -
largely only available
for mediation, not
litigation; offering
MIAM and first
mediation session
free to party without
legal aid where

the other person is
eligible for LA.

Exceptions

Under Pt IV of the Act
(Family Homes and
Domestic Violence) and
under Pts IV and V of
the Children Act 1989.
An exemption could be
claimed if there was no
mediator available in the
area, or the applicant’s
partner lived more than
two hours away from a
service, or a disability
prevented attendance.

Conduct criteria
and assessment

Certificate from
mediator required re:
whether mediation
attempted, or
deemed unsuitable

(s 10 Children

and Families Act,
2014 UK). Where a
certificate is provided,
the majority assert
that mediation
unsuitable (i.e., failure
to cooperate, or
safety concerns)
rather than failed
attempt at mediation.

* Private communication with UK informant.
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Appendix C: FDRP Interview Guide

Thanks for your time today. I'll try to be brief.

Just to recap: Participation in this project is
voluntary and you may, without any penalty, decline
to take part or withdraw from the research at any
time without providing an explanation, or refuse to
answer a question.

All information will be treated in strict confidence
as far as allowed by law.

Only the researchers will have access to the audio
recordings, transcripts and the list of names of
participants. Neither your name nor identifiable
details of your interview will be disclosed in any
publication or presentation.

That said, we recommend that you not participate
in this study if you are currently or potentially
involved in legal proceedings related to your work
as an FDRP. In the unlikely event of a request from
the court relating to proceedings of this type, we
would be compelled to provide the transcripts and
recordings from interviews in this study.

Just before we start, could | ask how long you have
been practicing as an FDRP? (Including before you
came to Interrelate if applicable) years (or prefer
not to answer [])

And could you also tell me whether, as well as
having FDRP qualifications, your background is:

O legal [J both
[J other (specify)

[Isocial science

] PREFER NOT TO ANSWER (Do not read aloud)

Let’s begin. Making decisions about whether
to issue a certificate, and which category of
certificate, can be hard. We’re trying to gain an
understanding of how practitioners make these
decisions.

. GENUINE EFFORT

Let’s start by talking about the most common types
of certificates: those where both parties have made
a genuine effort.

Q1. In atypical situation in which you'’ve issued
a ‘genuine effort’ certificate — what generally
informs your decision to issue that certificate?

Q2. Have there been times that you have found
it hard to decide whether to issue a ‘genuine
effort certificate’?

Q2b. If yes — what made it difficult?

Q2c. How frequently is it hard to make the
call that you should issue a ‘genuine
effort’ certificate? (Probe: frequently;
occasionally; rarely.)

1. NOT GENUINE EFFORT

Let’s now look at certificates where one of the
parties did not appear to make a genuine effort
to resolve the issues in dispute.

Q3. Have there been times that you've thought
about issuing a ‘not genuine effort’ certificate
but decided not to?

Q3b. If yes — what were the circumstances
and what shaped your decision?
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1l. NOT APPROPRIATE FOR FDR

Turning now to situations where you decided that
FDR was inappropriate...

Q4. In atypical situation in which you’ve issued
a ‘not appropriate for FDR’ certificate — what
generally informs your decision to issue that
certificate?

Q5. Have there been times it’s been hard to decide
whether to issue a ‘not appropriate for FDR’
certificate’?

Q5b. If yes — what made it difficult?

Q5¢. How frequently is it hard to make the call
that you should issue a ‘not appropriate
for FDR’ certificate?

(Probe: frequently; occasionally; rarely.)

Q6. Have you ever issued a ‘not appropriate’
certificate after commencing FDR?

Q6b. If yes — what were the circumstances
(bearing in mind client confidentiality)?

Q7. Have there been times that you have
contemplated issuing a ‘not appropriate’
certificate after commencing FDR and
decided not to?

Q7b. If yes — what were the circumstances
and what shaped your decision?

Q8. Do you have any ideas about why ‘not
appropriate’ certificates are rarely issued?
(Probe: could you say a bit more about your
thoughts on this?)

Q9. How often, if ever, do you refer to Regulation
25 of the Family Law (Family Dispute
Resolution Practitioners) Regulations 2008
when making a decision about issuing a
‘not appropriate’ certificate?

Q9b. If any answer other than never — in what
circumstances do you do this?

Q9c. How helpful or unhelpful are the regulations?

Q9d. Are there any other tools you use in
making these decisions?

\'A FAILURE/REFUSAL OF A PARTY
TO ATTEND

The other category of certificate is based on failure
or refusal of a party to attend.

Q10. Are there any particular challenges you‘ve
encountered in deciding to issue certificates
from this category? If yes — what are some of
the challenges?

V. GENERAL QUESTIONS

This last set of questions relate to all types of
certificates.

Q11. In cases where it’s borderline or hard to decide
between categories, how do you decide which
category of certificate to issue?

Q12. Do you discuss your decisions to issue these
certificates with other colleagues?

Q12b. Are those discussions formal or informal?
(Probe: when do they occur? Where do
they occur? With whom? What'’s the
nature and extent of those discussions?)

Q13. Once you’ve made a decision, does it need to
go through some formal process before the
certificate is issued?

(Probe: what is the process, and how well
does it work?

Q14. If you could change one thing about the s.60I
certificate process — what would that be?
(Probe: how helpful or unhelpful do you think
the categories are?)

Q15. In what ways do you believe issuing s. 60l
Certificates supports or does not support
‘the best interests of children’?
(Probe: could you give some examples?)

Q16. Before we finish up — is there anything else
you'd like to say about these certificates?



Appendix D: Computer-assisted telephone

interview questionnaire

UNIVERSITY OF CANBERRA
S 601 MEDIATION CERTIFICATE
SURVEY

CATI QUESTIONNAIRE
Main Survey - Final

INTRO:

Good (afternoon/evening). My name is (...).

I’'m calling from [WALLIS CONSULTING] on behalf
of the University of Canberra. May | please speak
to (hame)?

I’'m calling to follow up a phone call which was
conducted with (name) and a letter (he/she) recently
received from INTERRELATE.

NOTE: If talking to someone other than the
respondent, DO NOT mention the topic of
the survey.

DO NOT PROCEED PAST THIS POINT
WITHOUT NAMED RESPONDENT

01 Continue

02 Household refusal
(RECORD REASON)
GO TO TERM 1

03 Respondent refusal
(RECORD REASON)
GO TO TERM 1

04 Queried how number was obtained
GO TO ATELQ

05 Make appointment to recontact

MOBILE CHECK

IF CALLING A MOBILE NUMBER:

SAFE1: | realise | am calling you on your mobile.
Is it safe for you to speak now? Can | confirm you
are not driving?

(IF DRIVING OR NOT SAFE: | am happy to call
you back when it is more convenient for you).

DO NOT READ OUT
01 Safe to take call
02 Not safe to take call

IF SAFE1=2
(NOT SAFE TO TAKE CALL):

MOB_APPT: Do you want me to call you back on
this number or would you prefer | call back on
another number?

DO NOT READ OUT

01  This number
(ARRANGE CALL BACK)

02 Alternative number
(RECORD ALTERNATE NUMBER AND
ARRANGE CALL BACK)

QSCREEN: Do you remember dealing with
Interrelate after your separation?

01 Yes

02 No
TERM1
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S1.

36

We are conducting an important study among
former clients of Interrelate on behalf of the
University of Canberra and the Australian
National University. You should have recently
received a letter and Information Form from
INTERRELATE about this. This letter has

only been sent to clients who agreed to be
contacted for this research. The results from
this research will be used to improve services
provided by Interrelate and outcomes for
separated parents and their children.

If you are able to help I'll need about 10-15
minutes of your time. If you are OK to do this
now I'll be as quick as | can. Otherwise we
can call you back at a more convenient time.
We would really appreciate your help.

Will you agree to take part in this important study?

01  Yes, continue
GO TO ETHICS

02 No, refusal
(RECORD REASON)
GO TO TERM 1

03 No, child deceased
GO TO TERM 6

04 No, partner deceased
GO TO TERM 6

05 Reconciled with former partner
GO TO TERM 3

06 Make appointment to recontact
MAKE APPOINTMENT

07 Wants a copy of the letter before
proceeding
GO TO ALET

08 Queried how number was obtained
GO TO ATELQ

09 Wants more information on subject
matter
GO TO AINFO

ETHICS:

Thank you. If | come to any question you prefer not
to answer, just let me know and I'll skip over it.

You can withdraw from the study at any point, or
complete the rest of the interview at another time.
All interviews are voluntary, and we will treat all
information you give in strict confidence as far as
allowed by law.

QUERIED HOW TELEPHONE NUMBER WAS
OBTAINED

ATELQ: Your contact details were provided
because you told Interrelate that you agreed to
being contacted for this research. Your information
has been provided under strict privacy provisions.
Interrelate will not know if you have participated in
this research.

WANTS TO RECEIVE A COPY OF THE
INFORMATION FORM

ALET: record name and collect address details or
email address details

Make appointments for when respondent would like
to be called back

Programmer note re ALET: will need to be able to
track interviews resulting from sending / emailing a
copy of the letter

IF NECESSARY:

Further information can also be found on the Wallis
website at: www.wallisgroup.com.au/surveys

| can also give you a number so that you can talk
with the University of Canberra Project Manager:
[removed)].
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MODULE B: MONITORING, RECORDING
AND LANGUAGE

B1 This call will be recorded and may be
monitored for quality control purposes.
If you do not want this call to be monitored,
please say so now.

DO NOT READ OUT

01  Monitoring / recording allowed
02 Monitoring / recording NOT allowed

[If 02 is selected the survey is not
recorded. If recording is allowed it will
only start recording from this point in the
questionnaire (i.e., after the introduction)]

B2 Before we begin, are you comfortable doing
this interview in English?

INTERVIEWER: ONLY READ OUT IF THE
RESPONDENT IS HAVING LANGUAGE
DIFFICULTIES.

01 Yes
02 No
GO TO TERM 10

MODULE C: FDR MEDIATION INFORMATION

*(TIMESTAMP 1) PREAMBLE:

This research is looking at Interrelate clients’
experience of mediation, also known as Family Dispute
Resolution, done through Interrelate. Can | just confirm
some basic information about your mediation?

C1 Some services use the term: ‘mediation’.
Other services use the term: ‘Family
Dispute Resolution’. Which term would you
prefer to use in this interview?

01 Mediation
02 FDR
03 Don’t mind either.

PROGRAMMER NOTE: pls use C1 for dynamic
text where appropriate.

IF 03 AT C1: use mediation

C2 Which Interrelate office did you mainly
attend for (mediation/FDR)?

INTERVIEWER: PROBE FOR MAIN IF MORE
THAN ONE

14 Caringbah

01  Coffs Harbour
02 Dubbo

03 FErina

04 Grafton

05 Lismore

06 Mudgee

07 Muswellbrook
08 Newcastle

09 Port Macquarie
10  Sutherland

11 Taree

12 Tweed Heads
13 Wyong

95  Other (specify)
99 DON'T KNOW/CAN'T SAY
98 REFUSED

C3 Roughly, how long ago did you end your
attempts at (mediation/FDR) at Interrelate?

01 Years (specify)

02 Months (specify)

99 DON'T KNOW/CAN'T SAY
98 REFUSED

C4 Do you remember being issued with a
certificate?

01 Yes

02 No
GO TO C8SCRIPT

99 DON'T KNOW/CAN'T SAY
GO TO C8SCRIPT

98 REFUSED
GO TO C8SCRIPT
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C5 Do you happen to recall which category
of certificate you were issued with?

01
02

03

04

99

98

Yes

No
GO TO C6B

DON'T HAVE IT
GOTOC7

NEVER RECEIVED IT
GO TO C7

DON'T KNOW/CAN'T SAY
GO TO C6B

REFUSED
GO TO C7

C6A Which category was it?

38

DO NOT READ OUT

01

02

03

04

05

95

99
98
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[Category A

Refusal/Failure of one party to attend/
participate in family dispute resolution/
mediation

GO TO C7

[Category B]

Dispute not appropriate for FDR/
mediation

GO TO C7

[Category C] Both parties attended and
made a genuine effort
GO TO C7

[Category D]

both parties attended but one party did
not make a genuine effort

GO TO C7

[Category E]
Both parties started mediation but

dispute became inappropriate for
resolution

Other response (specify)
GO TO C7

DON'T KNOW/CAN'T SAY

REFUSED
GOTOC7

IF CATEGORY KNOWN (C6A=01-05) OR C6A
REFUSED OR 95 OTHER GO TO C7 ELSE CONTINUE

C6B I'll read out the different categories of
certificates.

C7

READ OUT

Do you recall which category of S 60l it was?

01

02

03

04

05

99
98

[Category A]

Refusal/Failure of one party to attend/
participate in family dispute resolution/
mediation

[Category B]
Dispute not appropriate for FDR/
mediation

[Category C]
Both parties attended and made a
genuine effort

[Category D]
both parties attended but one party did
not make a genuine effort

[Category E]

Both parties started mediation but
dispute became inappropriate for
resolution

DON'T KNOW/CAN'T SAY
REFUSED

What did you understand the purpose of
the certificate to be?

DO NOT READ OUT

01

95
99
98

TO ALLOW PEOPLE TO FILE AN
APPLICATION IN COURT

Other (specify) verbatim
DON’T KNOW/CAN'T SAY
REFUSED

[INTERVIEWER: PURPOSE OF S 60l
CERTIFICATE IS TO ALLOW PEOPLE TO FILE
AN APPLICATION IN COURT]



ASK ONLY IF NOT 01 AT C4 C8 SCRIPT:

The people being interviewed for this study were

issued with a s.60I Certificate. The certificate meant
that (mediation/FDR) was discontinued, and allows

those with a Certificate to take action through the
courts to resolve their dispute.

MODULE D: PROCESS KNOWLEDGE

*TIMESTAMP 2) (ALL) PREAMBLE:

I’d now like to read you a couple of statements
about your understanding of the (mediation/FDR)
process. Please indicate if you agree or disagree

with each statement.

DO

DOa

I understood the (mediation/FDR) process
and my progression through the process.
Do you agree or disagree?

IF NECESSARY: If ‘agree’ or ‘disagree’ —
is that strongly

01 Strongly Agree

02 Agree

03 Neither Agree Nor Disagree
04 Disagree

05 Strongly Disagree

99 DON'T KNOW/CAN'T SAY
98 REFUSED

I achieved the outcomes | wanted through
mediation?

IF NECESSARY: If ‘agree’ or ‘disagree’ —
is that strongly

01 Strongly Agree

02 Agree

03 Neither Agree Nor Disagree
04 Disagree

05 Strongly Disagree

99 DON'T KNOW/CAN'T SAY
98 REFUSED

D1

D2

D3

Overall the (mediation/FDR) process
was a positive experience. Do you agree

or disagree?

IF NECESSARY: If ‘agree’ or ‘disagree’ —
is that strongly

01
02
03
04
05
99

Strongly Agree

Agree

Neither Agree Nor Disagree
Disagree

Strongly Disagree

DON'T KNOW/CAN'T SAY

98 REFUSED

In your opinion do you think your parenting
issues were appropriate for (mediation/FDR)?

01 Yes

02 No

99 DON'T KNOW/CAN'T SAY
98 REFUSED

Which of the following best describes how
you would have preferred to resolve your
dispute? Would you say you would have
preferred to resolve your dispute by...

READ OUT

01  Continuing with mediation

02 Going to court

03 | believe the dispute was unresolvable
95 or by another method (specify)

99 DON'T KNOW/CAN'T SAY

98 REFUSED
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MODULE E: ACTION FOLLOWING
TERMINATION OF FDR/MEDIATION

*(TIMESTAMP 3)

EOi After receiving the certificate did you get
help for your parenting dispute from any
professional services?

01 Yes
GO TO EQii

02 No
99 DON’T KNOW/CAN'T SAY
98 REFUSED

EQiii.Can | just check: that means you do not get
or have not sought any professional help for
your parenting dispute since ending FDR/
mediation at Interrelate?

01 Yes - correct | do not or have not had any
professional help since ending FDR
GO TO E1

02 No - | have had/am getting professional
help

99 DON'T KNOW/CAN'T SAY
98 REFUSED

EOQii Did you get help from any of the following:

01 Private Lawyer/Solicitor/Legal
Practitioner/Barrister
Y/N/DK/Ref

02 Community Legal Centre
Y/N/DK/Ref

03 Legal Aid
Y/N/DK/Ref

04 Other mediation service
Y/N/DK/Ref

05 Counsellor
Y/N/DK/Ref

06 Psychologist
Y/N/DK/Ref

07 Case worker
Y/N/DK/Ref

08 Another professional (specify)
Y/N/DK/Ref

09 NONE OF THESE
GO TO E1

99 DON'T KNOW/CAN'T SAY
GO TO E1

98 REFUSED
GO TO Ef

IF ANSWERED YES TO PRIVATE LAWYER/
COMMUNITY LEGAL CENTRE/LEGAL AID
AT EOIl, ASK

EOQiv On a scale from 0 to 10 - where 0 means
‘Totally Dissatisfied’ and 10 means ‘Totally
Satisfied’, how satisfied were you with the
legal support you received?

00 Totally Dissatisfied
01

02

03

04

05

06

07

08

09

10 Totally satisfied
99 DON'T KNOW/CAN'T SAY
98 REFUSED

IF ANSWERED YES TO OTHER MEDIATION
SERVICE/COUNSELLOR/PSYCHOLOGIST/CASE
WORKER AT EOIl, ASK

EOv On a scale from 0 to 10 - where 0 means
‘Totally Dissatisfied’ and 10 means ‘Totally
Satisfied’, how satisfied were you with the
counselling support you received?

00 Totally dissatisfied
01
02
03
04
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05

ALL

E1

E1i

06

07

08

09

10 Totally satisfied

99 DON'T KNOW/CAN'T SAY
98 REFUSED

After receiving the certificate, did you or
your former partner lodge an application
for parenting orders with the Court?

01 Yes

02 No
GOTO E2

99 DON’T KNOW/CAN'T SAY
GOTO E2

98 REFUSED
GOTO E2

INTERVIEWER NOTE: If lodged by a solicitor
on behalf of respondent or former partner
record as ‘yes’

INTERVIEWER NOTE: Any family law court
is ok. Includes Family Court and Federal
Magistrates/Federal Circuit Court.

Was this in the past 12 months?

01 Yes

02 No

99 DON'T KNOW/CAN'T SAY
98 REFUSED

Etii Has this application been finalised?

01 Yes

02 No
GOTO E2

99 DON’'T KNOW/CAN'T SAY
98 REFUSED

Efiii

Etiv

Etvi

Did you receive a ruling by a judge?
01 Yes

GO TO Etvi

02 No
GO TO E1vii

99 DON'T KNOW/CAN'T SAY
98 REFUSED

Did you resolve your dispute through
consent orders?

01 Yes

02 No

95  Other (specify)

99 DON'T KNOW/CAN'T SAY
98 REFUSED

On a scale from 0 to 10 - where 0 means
‘Totally Dissatisfied’ and 10 means ‘Totally
Satisfied’, how satisfied or dissatisfied are
you currently with the with the outcome of
your parenting application to the court?

00 Totally dissatisfied
01

02

03

04

05

06

07

08

09

10 Totally satisfied
99 DON'T KNOW/CAN'T SAY
98 REFUSED

E1vii Are you likely to seek further orders from

the court in the future?

01 Yes

GO TO E2iv
02 No

GO TO E2iv

WORKING PAPER NO. 2/2017 41



99

98

DON'T KNOW/CAN'T SAY
GO TO E2iv

REFUSED
GO TO E2iv

E2. How else did you try to resolve your dispute
other than going to court?

ALL

95
97
99
98

Other (Specify) ______ verbatim
WE DIDN’T TRY ANYTHING ELSE
DON'T KNOW/CAN'T SAY

REFUSED

E2iv What is the current situation of your
mediated parenting dispute? Would you
say...(READ OUT)

E2v

42

01

02

03

04
99

98

Parenting dispute has been completely
finalised (including through court)

Parenting dispute has been partially
finalised (including through court orders),
or

Your parenting dispute has not been
finalised (including through court orders)?
GOTO E2vi

OTHER (SPECIFY)

(Do not read)
DON'T KNOW/CAN'T SAY

(Do not read)
REFUSED

From the time you finished mediation, how
long did it take you to finalise your dispute?

01

02

99
98

Months (specify)
(RANGE 1 TO 11)

Years (specify)
(RANGE 1 TO 30)

DON'T KNOW/CAN'T SAY
REFUSED

E2vi On a scale from 0 to 10 - where 0 means
‘Totally Dissatisfied’ and 10 means
‘Totally Satisfied’, how satisfied or
dissatisfied are you with your current
parenting arrangements?

00 Totally dissatisfied
01

02

03

04

05

06

07

08

09

10 Totally satisfied
99 DON’T KNOW/CAN'T SAY
98 REFUSED

E2viii Do you feel pressured to stick with the
existing arrangement?

01 Yes

02 No

99 DON'T KNOW/CAN'T SAY
98 REFUSED

IF E2IV WAS NOT 03, ASK:

E2ix Are you likely to take steps in the future to
change your current arrangements?

01 Yes

02 No

99 DON'T KNOW/CAN'T SAY
98 REFUSED
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ALL F1

XK1 The next question is about your relationship
with your former partner for whom you
sought mediation. Which of the words
I’m about to read out, best describe your
relationship with your former partner over
the past 12 months: friendly, co-operative,
distant, lots of conflict, or fearful?

SINGLE RESPONSE ONLY

01  Friendly

02 Co-operative

03 Distant

04 Lots of conflict

05 Fearful F2
06 NO CONTACT IN THE LAST 12 MONTHS

07 NO CONTACT EVER

99 DON'T KNOW/CAN'T SAY

98 REFUSED

INTERVIEWER NOTE: If more than one apply,
ask for the best descriptor.

MODULE F: PARENTING ARRANGEMENTS

*TIMESTAMP 4)

M1 Can |l just check: how many biological or
adopted children do you have with your F3
former partner?

01 Bio/adopted children (Specify)
] O (RANGE 1 TO 19)

99 DON'T KNOW/CAN'T SAY
98 REFUSED

INTERVIEWER: DO NOT INCLUDE STEP CHILDREN,
HALF SIBLINGS OR FOSTER CHILDREN.

[CATI PROGRAM NOTE: select random child
if >1, and program text accordingly]

Thinking only of your (youngest/middle/
eldest) child you have with your former
partner. To what extent would you say
you’re currently involved in your (youngest/
middle/eldest) child’s life? Would you say...
(READ OUT)

01 Highly involved

02 Moderately involved
03 Little involvement, or
04 No involvement?

99 (Do not read)
DON'T KNOW/CAN'T SAY

98 (Do not read)
REFUSED

To what extent would you say your former
partner is currently involved in your
(youngest/middle/eldest) child’s life?
Would you say...(READ OUT)

01 Highly involved

02 Moderately involved
03 Little involvement, or
04 No involvement?

99 (Do not read)
DON'T KNOW/CAN'T SAY

98 (Do not read)
REFUSED

On a scale from 0 to 10 - where 0 means
‘Totally Dissatisfied’ and 10 means ‘Totally
Satisfied’, how satisfied or dissatisfied are
you with the way the current (parenting
arrangements are/situation is) working for:

a. Your (youngest/middle/eldest) (child)
b. You

00 Totally dissatisfied
01
02
03
04
05
06
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07
08
09
10 Totally satisfied
99 DON'T KNOW/CAN'T SAY
98 REFUSED
F4 How long (have you had the current

parenting arrangement in place, this
can be either formal or informal/has the

08
09
10
97
99
98

Totally satisfied

NOT APPLICABLE

DON'T KNOW/CAN'T SAY
REFUSED

And now some questions about your own health
and wellbeing.

current situation been in place)? M3. Thinking about your current situation, on

a scale from 0 to 10 - where 0 means you
feel ‘Totally Dissatisfied’ and 10 means you
feel ‘Totally Satisfied’, when everything’s
considered, how satisfied are you with
your life overall? (DO NOT READ OUT)

01 Months (specify)
(RANGE 1 to 24)

02 Years (specify)
(RANGE 1 TO 30)

99 DON'T KNOW/CAN'T SAY
98 REFUSED

MODULE M: CHILD & PARENT WELLBEING

*TIMESTAMP 5)

And now some specific questions about your
(youngest/middle/eldest) child.

M2. Again - thinking only of your (youngest/
middle/eldest) child you have with your
former partner, and using a scale of 0 to 10
- where 0 means ‘Totally Dissatisfied’ and
10 means ‘Totally Satisfied’, how satisfied
or dissatisfied are you currently with how
your (youngest/middle/eldest) child is:

a. Getting along with others (his/her) own age?
b. (IF NECESSARY: Again on that scale)
Doing at school or child care?

c. (IF NECESSARY: Again on that scale)
Doing in most areas of (his/her) life?

M4.

00 Totally dissatisfied
01
02
03
04
05
06
07
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00
01
02
03
04
05
06
07
08
09
10
97
99
98

Totally dissatisfied

Totally satisfied

NOT APPLICABLE

DON'T KNOW/CAN'T SAY
REFUSED

In general, would you say your health is...
(READ OUT)

01
02
03
04
05
99

98

Excellent
Very good
Good

Fair, or
Poor?

(Do not read)
DON'T KNOW/CAN'T SAY

(Do not read)
REFUSED



*MODULE N: DEMOGRAPHICS

*TIMESTAMP 6) *(ALL)

N1.

N1i.

N2.

Finally, to make sure that we have a good

range of people, would you mind telling me

your age?

01

Age given (Specify)
(RANGE 18 TO 99)
GO TO N2

98 REFUSED

Which of the following age categories do
you fall into? (READ OUT)

01
02
03
04
05
06
98

18-24
25-34
35-44
45-54
55-64
65+

(Do not read)
REFUSED

What is the highest level of education or
training you have completed?

01
02
03
04
05
06
07
08
09

10
99
98

Year 9 or below

Year 10, form 4, intermediate

Year 11, form 5, leaving

Year 12, form 6, matriculation, HSC
Trade/apprenticeship

Certificate (business college, TAFE)
Diploma (business college, TAFE)
Degree (bachelor)

Post-graduate (PhD, masters, post-grad
dip)

Other (Specify)

DON'T KNOW/CAN'T SAY

REFUSED

N3 What is your MAIN source of income?
READ OUT

01 Wage or Salary

02 Self-employed earnings or proceeds
of business

03 Government benefit/allowance
(including Parenting Payment)

04  Other (Specify)
99 DON'T KNOW/CAN'T SAY
98 REFUSED

N5 Are you currently in an ongoing relationship
with someone?

01 Yes

02 No
GO TO N7

99 DON'T KNOW/CAN'T SAY
GO TO N7

98 REFUSED
GO TO N7

N6. Do you live with them?

01 Yes

02 No

99 DON'T KNOW/CAN'T SAY
98 REFUSED

ALL

N7 Could you please tell me your postcode?

EEEREEE
9999 DON'T KNOW/CAN'T SAY
9888 REFUSED
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N8 Do you give permission for Interrelate to tell
the University of Canberra which category
of Certificate you received?

IF CODE 02, OR 99 OR 98: | want to assure
you we treat all information you give us in
strict confidence, as far as allowed by law.
When reporting the results people’s responses
will be combined so there is no chance you
might be identified.

01 Yes
02 No
99 DON’T KNOW/CAN'T SAY
98 REFUSED
CLOSE

O1 Do you have anything further you would like
to pass on to the researchers or Interrelate
about your experience with mediation?

01 Yes (specify)

02 No
99 DON'T KNOW/CAN'T SAY
98 REFUSED

END

Thanks for your co-operation. Just in case you
missed it, my name is (...) and this survey was
conducted on behalf of the University of Canberra.
If you have any queries or concerns about the
survey, | have a number | can give you if you like.

| also have a list of people you can call if you would
like to speak with a counsellor about personal or
financial concerns.

SEE REFERRAL LIST FOR NSW

| can also give you a number so that you can talk
with the University of Canberra Project Manager:
[removed].

CLOSE SUITABLY

Thanks very much for your time. We appreciate
your assistance.

TERM 1
Thanks very much for your time.

TERM 2

An information error appears to have occurred.

To protect your privacy, the study has been designed
so that we cannot check back with Interrelate about
your information. I’'m sorry that we cannot continue
with this interview. Thanks for your time.

TERM 3
Thanks for your time but for this study, we need to
speak with parents who are still separated.

TERM 4

To protect your privacy, the study has been designed
so that we cannot check back with Interrelate about
your information. Please accept our apologies.
Thanks for your time.

TERM 5

An information error appears to have occurred.
I’m really sorry to have troubled you. Thanks for
your time.

TERM 6
I’'m really sorry to hear that. | apologise for troubling
you. Thank you for your time.

TERM 8
Thank you. There are no further questions for you.
Thanks for your contribution to the study.

TERM 9

If we are unable to determine the amount of time
this child spends with you, then we are unable to
continue. Thanks for your help and your contribution
to the study so far.

TERM 10
Thanks anyway, but for the moment we’re only
conducting these interviews in English.
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Appendix E: Composition of the potential
CATI sample

Sample Group 2:
Sample Group 1: Consent obtained
Consent obtained from both parents
from one (one chosen
Outcome parent only at random) Year Certificate Issued
Total Parent A ParentB Parent A ParentB 2011-2012 2012-2013 2013-2014 2014-2015

Certificate 403 289 38 50 26 83 94 97 128
Category A
(Refusal or
Failure to
Attend)
Certificate 577 324 84 90 79 120 157 145 155
Category B
(Inappropriate
for resolution)
Certificate 348 107 66 96 79 62 94 90 102
Category C
(Genuine
Effort)
Certificate 9 3 0 4 2 3 4 2 0
Category D
(Not Genuine
Effort)
Certificate 42 20 6 5 1 0 0 28 14
Category E
(FDR
began but
inappropriate)
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Appendix F: CATI call results

Sample Group 2:
Sample Group 1: Consent obtained

Consent obtained from both parents
from one parent (one chosen at
Outcome only random) Year Certificate Issued

Total ParentA ParentB ParentA ParentB 2011-2012 2012-2013 2013-2014 2014-2015

Total 1379 743 194 245 197 268 349 362 399
Interview 777 418 117 138 104 144 174 203 256
complete
56% 56% 60% 56% 53% 54% 50% 56% 64%
Appointment 3 2 0 0 1 1 0 2 0
0% 0% 0% 0% 1% 0% 0% 1% 0%
Refusal 303 162 42 53 46 57 101 77 68
22% 22% 0.22 22% 23% 21% 29% 21% 17%
Answering 233 128 27 4 37 53 55 64 61
machine
17% 17% 14% 17% 19% 20% 16% 18% 15%
Incorrect 8 3 0 3 2 0 1 3 3
phone
number 1% 0% 0% 1% 1% 0% 0% 1% 1%
Not available 9 5 0 2 2 2 2 2 3
in survey
period 1% 1% 0% 1% 1% 1% 1% 1% 1%
Out of scope 14 8 2 4 0 3 6 3 2
1% 1% 1% 2% 0 1% 2% 1% 1%
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Appendix G: Interrelate administrative data

Client information is collected at the time of the
client’s engagement with the organisation and at
their first session with an FDRP.

On contacting Interrelate and deciding to engage the
service, Client Service Officers (CSOs) collect client
details including:

¢ personal (date of birth)

¢ contact information for both parties
¢ referral source (if relevant)

¢ names and dates of birth of children

¢ single-item measures of conflict and
communication between the parents

¢ a brief set of safety screening questions (a DVO
in place; safety concerns; involvement with
Department of Family and Community Services;
and any outstanding legal/court matters).

At the beginning of the first appointment, the FDRP
will provide introductory information and review the
above information with the client to ensure currency
and accuracy. The FDRP will then proceed to

work through an assessment of the client’s current
situation with respect to the separation. Questions
are asked pertaining to: the way the parents
communicate and resolve disagreements; the client’s
wellbeing throughout the separation and their level
of support; the wellbeing and special needs of the
children; safety and risk, including past behaviours;
their status with respect to court and other legal
issues; and past engagement with post-separation
services. There is further discussion of the issues in
dispute, and the client and FDRP develop an action
plan for the dispute-resolution process.

The information collected up to this point is
entered into the Penelope Case Management
System (‘Penelope’). Penelope is an online system
for managing case work processes including
intake, appointments, case notes, documentation,
and reporting: it constitutes the ‘front end’ — the
daily interface for practitioners and other staff
accessing the Department of Social Services DEX
data exchange system. Intake data, which include
demographic, personal and family information
(where relevant), are entered by CSOs; assessment
data, case notes, some client outcome data, and
relevant case documentation are entered into the
database by practitioners. Data quality is monitored
by a team of Data Services Officers. The Data
Reporting Manager aggregates the data into a
dashboard, which can be accessed by senior
management to monitor a range of targets and
performance measures. Penelope is embedded into
practice at Interrelate — few documents are retained
in hard copy. One of those hard copy documents

is the form outlining to clients what information is
collected and why, how it is stored and used, and
the limits to confidentiality and sharing of client
information. Clients sign the form to acknowledge
they understand how their information is or may be
used. On the same form they also indicate whether
they are willing to be contacted by Interrelate or
our research partners for the purposes of follow-up
research and/or evaluation.
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